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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Maxine Bryant from a judgment awarded her 
on May 6, 1959, of $4,250.00, against James C. Mathis and Ray J. 
Ratliff, in Civil Action No. 157-58 in the United States District Court for 
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the District of Columbia, upon a verdict of a jury returned therein for 


her personal injuries, and in which action appellant was plaintiff and 


appellees were defendants (J.A. 4, 5). 


Appellant filed a timely motion for a new trial, and upon denial 
of her motion, a timely notice of appeal and thereafter has proceeded 
to perfect the same (J.A. 114, 115). The judgment in the Civil Action 
was a final one, and hence jurisdiction hereof exists under Title 28, 
Section 1291, of the United States Code. 


STATEMENT OF THE CASE 


On June 4, 1957, appellant was a passenger, riding in the rear 
of a motor vehicle owned and operated by appellee, Ray J. Ratliff. 
Said appellee's motor vehicle while traveling southerly on Fifth Street, 
Northwest, in the District of Columbia, was in collision with another 
motor vehicle owned and operated by appellee, James C. Mathis, with- 
in the intersection of Fifth Street and Taylor Street. The manner of 
the happening of the accident is not in issue under the questions raised 
herein and hence will not be elaborated upon by appellant. The jury 
found both drivers negligent, and neither has appealed (J.A. 113, 114). 


As a result of the accident, appellant was seriously and perma- 
nently injured. The jury awarded her $4,250.00 for her injuries and 
it is the insufficiency of that award, and only that, which is in issue 
herein. 

As above indicated, appellant was a passenger in the rear seat 
of one of the vehicles involved in the accident. All other passengers, 
as well as the driver of the vehicle in which appellant was riding, were 
also injured and three suits for such injuries were by order of the 
Court consolidated for trial (J.A. 8). Said suits were respectively, 
Civil Action No. 1791-57 on behalf of one Gertrude Harris who rode 
in the front seat with appellee, Ratliff (J.A. 9); Civil Action No. 2239-57, 
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on behalf of Gladys L. Rowland and her husband, James L. Rowland, 
who rode in the back seat of the same car with appellant (J.A. 10); 


and Civil Action No. 157-58, on behalf of Maxine Bryant, appellant 
(J.A. 4). In addition to these separate suits, appellee, Ray J. Ratliff, 
operator of the car in which all of these persons were injured, filed 
a crossclaim for his own personal injuries and property damage 
(J.A. 5). 


Upon the consolidated trial of these three actions, the jury 
found against Ray J. Ratliff on his crossclaim for injuries and prop- 
erty damage, and also against him and the remaining appellee, James 
C. Mathis, and in favor of all plaintiff-claimants, on their respective 


individual claims for personal injuries (J.A. 113). 


In so doing, the jury found in favor of Gertrude Harris for 
$34,150.00, in Civil Action No. 1791-57; in favor of Gladys Rowland 
for $2,750.00, and in favor of James L. Rowland for $275.00, in Civil 
Action No. 2239-57; and in favor of appellant Maxine Bryant for 
$4,250.00, in Civil Action No. 157-58, the action herein appealed. 


No appeals were taken by either appellee from any of these 
verdicts which became the judgments of the court, hence the fixation 
of their joint and several liability is uncontested, and is finally deter- 


mined. 


Appellant, Maxine Bryant, duly filed a motion for a new trial 
asserting that upon the uncontradicted evidence the judgment awarded 
her was inadequate. This motion was opposed by both appellees and 
thereafter was denied by the Court (J.A. 114, 115). 


Upon such denial, Maxine Bryant duly noted and perfected her 
appeal (J.A. 115). 


STATEMENT OF POINTS 


The jury under instructions as to the law of the case herein 
awarded plaintiff a verdict of $4,250.00 upon which judgment was 
entered against both appellees. Appellant's evidence clearly estab- 
lished proven special damages in excess of $7,700.00. 


POINTS 


1. The verdict of the jury was on its face, under acceptable 
principles of law patently inadequate since it failed to award her even 
her proven special damages let alone anything for her permanent 
injuries. In regard to this point appellant relies on the uncontra- 
dicted evidence as related to the applicable principles of law to such 


evidence. 


2. The verdict of the jury was in utter disregard of the Court's 
instructions as to the law. On this point appellant relied upon the 
court's instructions as to the law applying to her established injuries 
and damages as involved in her first point herein, which were accurate 
and definitive of the law. Said instructions clearly established a format 
which the jury was obliged to follow but which the jury obviously failed 
to follow, and upon which they returned a verdict contrary to the court's 


instructions as to the law. 


3. This point and appellant's point 2, supra, are somewhat 
related. The law is well established that if a plaintiff is entitled to 


recover, he shall recover sufficiently to be made whole without en- 


croachment upon, or contribution from any collateral source. Herein 
appellant was found entitled to recover, but was denied a full recovery. 
The court's instructions, if followed, would have resulted in a full 
recovery. Appellant hence claims that the jury's verdict was contrary 
to law. 


3) 


4. A jury's verdict if it is to be sustained must be consistent. 
It is inconsistent if it either fails to abide by the court's instructions, 
or as herein, is not compatible or congruous with verdicts for other 


claimants for injuries and claims growing out of the same occurrence. 


5. An error of law results either via an absolute refusal to 
grant a new trial wherein a plaintiff is awarded less than his admitted 
or proven special damages, or alternatively through an abuse of judi- 


cial discretion under such circumstances. 


SUMMARY OF ARGUMENT 


Appellant's argument herein will resolve itself into two segments, 
The first of these is that her testimony and evidence clearly and with- 
out contradiction established that as a result of having been involved 
in an automobile collision between vehicles operated by the respective 
appellees, she sustained serious personal injuries, some permanent, 


resulting in proven special damages, for which she was awarded only 


$4,250.00, while her proof established damages of not less than 


$7,700.00 without regard to pain, suffering or permanency. 


The second segment is that such verdict was contrary to law, 
contrary to the court's instructions as to the law and therefore incon- 
sistent, and finally that as a matter of law, the court's refusal to grant 


her a new trial was erroneous. 


As thus stated we have two matters basically for this court's 
consideration. The first factually, as impressed with legal obligations 
relating thereto, and the second legally, from those facts after being 


so impressed. They are one dependent upon the other for justice. 


As to the first, this case was tried in the manner hereinbefore 
related. Three cases were consolidated for trial and first, the evidence 


of all claimants as to negligence or liability was put before the jury. 
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Thereafter each claimant in his own separate way adduced all evidence 


directed solely to his damages. 


As to appellant's claim for damages, the evidence was all one 


way, was not contradicted, was probable, material, relevant and not 
discredited. It established special damages of not less than $7,700.00. 


Under unquestionable legal authority this figure became established as 
a minimum to which appellant was entitled to recover if she was en- 
titled to recover at all. Cross-examination of appellant upon her 
damages was not sought, and cross-examination of her doctor only 
exemplified the permanency of her injuries. There was no cross- 
examination of her other witness, and her bills and vouchers were 
stipulated. Thus as a matter of law, these matters became proven 


facts. 


However, the jury did not award appellant even these admitted 
or proven damages, but gave her only $4,250.00. Maybe the fact that 
her proven salary of $12,000.00 a year militated against her, as this 
was certainly probably more than most of the jurors themselves earned, 
but even if so, the disallowance of that portion thereof for which she did 
not and could not work is contrary to the law of this jurisdiction, and 
for that matter was also contrary to the court's instructions in regard 


to the same. 


Thereafter, assuming as appellant does, for this appeal that the 
verdict rendered by the jury was contrary to the evidence as the law 
required it to be treated, contrary to the court's instructions, contrary 
to the law, and inconsistent both on its face and in relation to the other 
verdicts returned in these consolidated cases, it is then appellant's 
position that the refusal of the trial court to grant her a new trial 


further compounded the error. 
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It is appellant's final position, that while a motion for a new trial, 
may to a large extent, be discretionary with the court where the grounds 
therefore are that the damages awarded are excessive, that in a case, 
such as is claimed herein where the same are inadequate, no such dis- 
cretion exists, and as a matter of law a new trial must be granted. This 
conclusion results from the almost universal Situation which exists that 
when verdicts are excesSive, they result from an allowance of all proven 
special damages to which is added something further for pain, suffering 
and permanency, which latter elements the court may deem excessive, 
and as to which it therefor has discretion to require as a condition in 
denying a new trial, a remittitur, and thereby Substituting its opinion for 
that of the jury on certain imponderables and injuries not susceptible of 
definite measure, while in cases in which motions for newtrials are made 
for inadequacy of verdict, such motion is universarily made upon the 
ground that the verdict does not equal the admitted or unquestionably 
proven special damages. In the former type of case appellant concedes 
that a discretion exists in the trial court, for the law requires the trial 
court to determine whether such verdict is so grossly excessive as to 
Shock its conscience. 


However, as to the latter type of case, wherein a plaintiff has been 
found entitled to recover because of the negligence of a defendant, it be- 
comes the legal duty of the trial court to assure that plaintiff recover as 
a minimum at least his proven special damages. Reisberg v. Walters, 
111 F2d 595, Miller vy. Maryland Casualty Company, 40 F2d 462, and 
cases hereinafter cited. When those special damages are proven in ac- 
cordance with a legal precept which make them the proven facts of the 
case it then becomes a legal obligation of the trial court to grant the 
claimant a new trial if he does not receive the minimum, without regard 
to the related question of the court's discretion to grant an entire or 
partial new trial. Devine v. Patteson, 242 F2d 828, Hudson v. Lazarus, 
95 U.S. App. D.C. 16, 217 F2d 344, Geffen v. Winer, 100 U.S. App. 
D.C. 286, 244 F2d 843, 
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1 Kelly v. Jackson, 6 Pet. 622 (8 L. Ed. 523); Stone v. Stone, 136 F2d 761. 


THE VERDICT RETURNED BY THE JURY HEREIN WAS ON 

ITS FACE PATENTLY INADEQUATE AND FAILED TO COM- 

PENSATE APPELLANT FOR HER PROVEN SPECIAL DAM- 

AGES WITHOUT REGARD TO ANY ALLOWANCE WHATEVER 

FOR PERMANENCY, AND WAS THEREFORE CONTRARY TO 

THE EVIDENCE 

Appellant's case, while consolidated with the cases of the other 
plaintiffs for trial before the court below, was segregated to the extent 
that all evidence adduced was first directed by all plaintiffs solely to the 
issue of negligence. Upon conclusion of all testimony as to that issue, 
each plaintiff was thereafter, by consent, recalled to the stand to testify 
solely as to the issue of such plaintiff's injuries and damages, and 
permitted to supplement this by offering testimony of other witnesses 


relating solely to such injuries and damages. 


In support of that separate issue, appellant's attending physician, 
Dr. Edwin C. Mitchell testified that he is a specialist in orthopedic sur- 
gery, that he first saw appellant June 5, 1957, (the day after the accident, 
which happened around midnight) that he examined appellant and diag- 
nosed her condition as being one in which appellant had suffered and 


sustained 1) a fracture of the transverse process of the second lumbar 


vertebra, 2) fractures of the eleventh and twelfth ribs on her left side, 


3) fracture of the twelfth rib on the right side, 4) fractures on the left 
side of the pelvis and the front of the pelvis, 5) concussion, 6) bleeding 
from the urinary tract and 7) numerous contusions and abrasions. (J.A. 
83, 84) (Appellant as a result of the collision had been thrown from the 
car into the street and was found there about fifteen feet from the car.) 
(J.A. 20) 


The fractures of the pelvis diagnosed by the doctor were further 
described as being a complete fracture of the superior and inferior rami 
bones, which bones immediately adjoin the bladder, from which area 
bleeding was observed. (J.A. 86) 
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The fracture of appellant's transverse process on the left side of 
the second lumbar vertebra was complete, although not separated. (J.A. 
86). 

The rib fractures were complete. (J.A. 87) 


Appellant was in a state of shock. (J.A. 87) 


The concussion as diagnosed was a bruise to, or a shaking up of 
appellant's brain. (J.A. 88) 


All of the foregoing were obviously accompanied by great pain and 
suffering. (J.A. 88, 89) 


Appellant was X-rayed and those X-rays confirmed the determina- 
tion of the foregoing, and she was then placed in traction for about four 


weeks and also given sedation. 


A catheter was used for several days and appellant for the first 
four weeks was flat on her back, in addition to being in traction for said 
first four weeks of her hospitalization. Traction amounts to a pull ef- 
fected on each leg by wrapping sponge rubber fixed to light canvas around 
the leg, tying a rope to the end of this, after which the rope goes through 
a pulley and a weight is attached to the end of the rope to put a pull on 
each leg. This pull is progressive and affects the lumbar spine in that 
there is thereby put some progressive tension on part of the back, leg, 
hip, knee, et cetera. (J.A. 89, 90) 


After four weeks the traction was removed and physical therapy 
was used, as was a''walker"’. The latter is a device by which appellant 
was encouraged to regain the use of her limbs, standing thereon with a 
great deal of pain for a minute, or two, or three a day. During this 
interval there was swelling to appellant's left leg, pain in the left low 


back and pelvis, and abdomen. (J.A. 91) 


Appellant was released from the hospital July 20, 1957, under 
circumstances such that she could just barely go home. (J.A. 91) 
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At home she was directed to increase her activity gradually. She 
was to try to walk alittle bit more each day, sit up a little more each 
day, put a little more weight on her left leg each day, and like related 


activities. Use of the walker was to continue. (J.A. 91) 


She was directed to obtain and use a bed board. She could not take 
care of herself or her personal needs, other than to go to the bathroom 
and back to bed. (J.A. 92) 


A little after four months after her accident, namely by October 14, 
1957, her doctor permitted her to return to work on a part-time basis, 
such being basically about half time. (J.A. 92) 


As of the date of trial, April 1959, appellant still complained to 
Dr. Mitchell of pain in the left low back, pain in both legs, more so how- 
ever in the left leg, between the knee and hip, but particularly around the 
knee, which complaint was associated with swelling and for which he had 
prescribed and appellant had used Ace bandages and elastic stockings. 
In the doctor's opinion the cadition having lasted for two years after the 
accident would be called permanent. The swelling which he observed 
would be a persistent part of the picture. Numbness also existed. (J. A. 
93, 95) 


In his treatment of appellant, her doctor deemed it necessary to 


call in Dr. Dorman in consultation to guard against possible damage to 


appellant's left kidney, as a cause of deep left back pain. However, it 
appears that no damage to the kidney did in fact exist and after several 
days that pain disappeared. (J.A. 94) 


Presently appellant still suffers from swollen right and left ankles 
which the doctor believes might improve on the right side, but which he 
believes to be permanent on the left for reasons which he expressed as 
attributable to the other injuries she sustained in the accident. In his 
opinion this would preclude appellant from ever hereafter walking with 
a firm, smooth, fast step, such as a normal person would use. No 
contrary evidence was produced. (J.A. 95) 
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Prior to her accident, appellant was a fast walker, and indulged in 


outdoor activities like playing baseball with her daughters, and her health 
was good. (J.A. 97) 


While hospitalized her daughter visited her and heard her groaning 
even before entering the room. Upon entering the room appellant was 
found in bed and with a tube running from her nose, and also observed to 
be in traction applied to both legs and was required to remain flat on her 


back for at least a month without moving or turning over. (J.A. 98) 


When she was released to come home she still required a walker 
and for about two months required the constant assistance of her daughter 
for her personal needs. (J.A. 99) 


Appellant's daughter observed that presently appellant unconscious - 
ly rubs her legs and that they swell, that she limps and that she has to be 
helped in going upstairs. Also, if she gets down on the floor she re- 
quires help to get up. She does not walk as well as prior to the accident, 
gets nervous, cries and carries on. She can not now do the household 
chores previously done by her prior to the accident, comes home from 
work and goes straight to bed. (J.A. 100, 101) 


At the time of the accident, appellant was employed in the Govern- 
ment in the House of Representatives at a salary of twelve thousand dol- 
lars a year. She was administrative assistant to the late Congressman 
Christopher from Missouri. Breaking her salary down, it was a 
thousand dollars a month, and for four and one-half months appellant was 
wholly unable to work either part-time or at all. (J.A. 25, 105, 106) 


Her invoices, bills and receipts were identified, offered and re- 
ceived in evidence without objection, and as a matter of fact were stip- 
ulated. The originals (Plaintiff Bryant's Exhibit No. 1) are before this 
Court. They total $3,367.32. However, Dr. Mitchell testified to 
charges of $430.00 while his earlier bill was for $410.00 and Elaine 
Bryant was paid for eight weeks, $160.00 rather than $140.00, so the 
total should be increased to $3, 407.32.(J.A. 106) 
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From the foregoing we find by simple calculation the following 


Salary June 5 to October 14, 1957 

(Four Months, nine days at 

$1,000.00 per month) $ 4, 300.00 
Hospital, nurses, doctors, etc., from 

Plaintiff Bryant's Exhibit No. 1 3, 367. 32 
Additions thereto from other evidence 40.00 


Total proven special damages $ 7,707.32 


The jury awarded appellant only $4, 250.00 against both appellees 
despite clear and uncontradicted proof of the foregoing. Since no ques- 
tion was raised at any time by either appellee as to either the accuracy, 
materiality, relevancy, or reasonableness of any portion of these special 
damages, appellant submits that the jury's verdict awarding her only 
$4, 250.00 therefor is patently inadequate and warrants a reversal and 
remand of this action. The verdict was thus contrary to the evidence 


and should have been set aside upon appellant's motion. 


The Supreme Court long ago fixed the formula by which appropriate 
evidence must be weighed. In Kelly v. Jackson, 6 Pet. 622(8L. Ed. 
523) (Decided 1832) that Court stated: 


"What is prima facie evidence of a fact? It 
is such as, in judgment of law, is sufficient to 
establish the fact, and if not rebutted remains 
sufficient for the purpose. The jury are bound 
to consider it in that light, unless they are 
invested with authority to disregard the rules of 
evidence, by which the liberty and estate of every 
citizen are guarded and supported. No judge would 
hesitate to set aside their verdict and grant a new 
trial, if, under such circumstances, without any 
rebutting evidence, they disregard it. It would be 
error on their part, which would require the reme- 
dial interposition of the court. Ina legal sense, 
then, such prima facie evidence in the absence of 
all controlling evidence, or discrediting circum- 
stances, becomes conclusive of the fact; that is it 
should operate upon the minds of the jury as decisive 
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to found their verdict as the fact. Such we 
understand to be clear principles of law on this 
subject." 


This Court in Stone v. Stone, 136 F. 2d 761, refused to deviate 
from such principles and if anything modernized and clarified the mean- 
ing of the language in 1943, more than one hundred years later, stating: 


"In this case there was positive testimony, 
uncontradicted and not inherently improbable. 
Neither a jury nor a judge is at liberty to dis- 
regard such evidence * * * where the testimony 
is all one way, and is not immaterial, irrelevant, 
improbable, inconsistent, contradicted, or discred- 
ited, such testimony cannot be disregarded or ig- 
nored by judge or jury, and if one or the other 
makes a finding which is contrary to such evidence, 
or which is not supported by it, an error results, 
for which the verdict or decision, if reversible, 
must be set aside. To hold otherwise would vest 
triers of the fact in cases Subject to review with 
authority to disregard the rules of evidence which 
safeguard. the liberty and estate of the citizen,"' 
(Citing Kelly v. Jackson, supra). 


In the present case, the testimony as to appellant's injuries was 
all one way, was material, was relevant, probable, consistent, uncon- 
tradicted, and not discredited. However, it was for some inexplicable 
reason disregarded and ignored under the Court's clear instructions, 
and when called upon to remedy the same, the Court for some like inex- 


plicable reason failed to set aside the jury's obvious error, 


I 


THE JURY'S VERDICT WAS ON ITS FACE CONTRARY TO 
THE TRIAL COURT'S INSTRUCTIONS TO SAID JURY 


The Court below clearly and succinctly outlined to the jury the 
nature of the consolidated actions which it was to determine, fixing 


and identifying the several claimants and the several issues (J.A. 109). 
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The Court further instructed the jury that it was the sole judge 
of factual issues, which it must determine for itself "solely upon the 
evidence presented at the trial" (J.A. 109). That evidence established 
without contradiction, $7,700.00 plus in special damages, excluding 


pain, suffering and permanency. 


The jury was thereafter instructed as to how to determine neg- 
ligence, and "Should you conclude from all the evidence in the case and 
under these instructions that the plaintiffs or any of them are entitled 
to recover damages from the defendants or either of them, then you 
are instructed that their measure of recovery, respectively, is such 
sum as will fully and fairly compensate them for such damages as you 
find they sustained, and which is shown by the evidence to be the natural 
and proximate consequence of the negligence of the defendants or either 
of them" (J.A. 110). 


This instruction is unquestionably a proper one and states the 
law, but it is equally unquestionable that the jury disregarded the words 
used "fully and fairly" within the formula stated by appellant in her 


first point for the jury's verdict was neither full nor fair compensation. 


To enlarge upon the foregoing, the Court then instructed the jury 
that it was to take into consideration "the extent and character of the 
injuries," * * *''to what extent they be permanent, any pain or suf- 
fering to which they were thereby subjected, any loss of earnings on 
account of said injuries by reason whereof any of the plaintiffs were 
unable to work: * * * , expenses, etc., for surgery, hospital and 


the like.'' It is obvious that appellant's total proven losses of over 


$7,700.00 were within these expressed items for recovery but were 


completely ignored by the jury (J.A. 110, 111). 


Disregarding these instructions, the jury awarded appellant, 
$4,250.00 as hereinbefore stated, some $3,450.00 less than her proven 


special damages under the pertinent rules of evidence as hereinbefore 
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set forth. That the jury's finding was contrary to the Court's instruc- 
tions rests only in relating those instructions as above set forth to the 


facts proven, under the applicable principles of law under Point I hereof, 


supra. 


Ti 


THE VERDICT RENDERED ON APPELLANT'S CLAIM WAS 
CONTRARY TO LAW. STATED OTHERWISE, APPELLANT 
CLAIMS THAT THE LAW IS WELL ESTABLISHED 
THROUGHOUT THE UNITED STATES THAT WHEN IN ANY 
ACTION A CLAIMANT IS FOUND ENTITLED TO RECOVER, 

A JURY VERDICT FOR LESS THAN THE PROVEN SPECIAL 
DAMAGES OF SUCH CLAIMANT IS REQUIRED AS A MAT- 
TER OF LAW TO BE VACATED AND A NEW TRIAL 
AWARDED, EITHER UPON THE ENTIRE CASE, OR IN 

SOME INSTANCES, ONLY UPON THE QUESTION OF DAMAGES 


The foregoing is neither a new or novel proposition of law. It has 
frequently been before most of the State Courts, a number of our Fed- 
eral Courts, and upon occasion before the Supreme Court, and no recog- 


nizable authority to the contrary presently exists. 


For this proposition appellant must and does assume arguendo that 
her first premise herein is sound, namely that she did prove as an un- 
controverted fact that she sustained compensable damages in excess of 
$7,700.00. If that premise is sound, what herein follows as a corollary 


thereto is equally sound, 


Unquestionably appellant is entitled to each and every item paid by 
her for her doctors, hospitals, home care and the like for which reason 


that point will not be further labored. 


Likewise regardless of whether or not appellant was compensated 
for time lost from her employment, this is an item which the jury was 
obliged as a matter of law to include in its award to her to avoid the pit- 
falls of unjust enrichment or recovery from a collateral source, both of 
which this Court has on more than one occasion declined to permit in 


mitigation, and as to which the Court in this case instructed the jury. 
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More particularly, this Court in its land mark decision, Hudson v. 
Lazarus, 95 U.S. App. D.C. 16, 217 F2d 344, and thereafter in Geffen 
v. Winer, 100 U.S. App. D.C. 286, 244 F2d 375, and Capital Products, 
Inc. v. Romer, 102 U.S. App. D.C. 278, 252 F2d 843, clearly indicates 
that the receipt of ‘any pay, pension, or other benefit, from a source 
other than the tort feasor shall not mitigate the damages for which such 
tort feasor is liable. From the foregoing appellant submits that the 
verdict returned by the jury herein was clearly contrary to the law as 


established in this jurisdiction. 


Our jurisdiction is not unlike many of the states and a case further 
illustrative of the point raised in this section of aprellant's brief is that 
of Todd v. Bercini, (Pennsylvania), 92 A2d 538. Therein appellant 
sustained proven special damages of $2,070.43. The jury awarded ap- 
pellant this precise amount and an appeal was taken after a new trial had 


been awarded due to the claimed inadequacy of such award. 
The Court in Pennsylvania somewhat picturesquely stated: 


"A jury may not eliminate pain from wounds 
when all human experience proves the existence of 
pain and it may not withhold lost wages when the 
evidence in the case uncontradictedly establishes 
the loss; of wages as the result of negligence which 
they, the jury, have adjudicated against the respon- 
sible defendant. When it is apparent that a jury by 
its verdict holds the defendant responsible for a 
whole loaf of bread, it may not then capriciously 
cut off a portion of that loaf as it hands it to the 
plaintiff." (Emphasis supplied) 


The jury herein cut appellant's loaf into portions under Hudson v. 
Lazarus and the other cases cited above, as controlling in this juris- 
diction. 
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IV 


THE VERDICT OF THE JURY HEREIN WAS INCONSISTENT 

AND AS SUCH CONTRARY TO LAW 

"Inconsistent" is defined in the dictionary as meaning "Non con- 
sistent, uncompatible, uncongruous, unharmonious; specifically a) of 
Propositions, ideas, beliefs, etc., so related that both (or all) cannot 
be true * * * contradictory, * * * often verging on absurdity * * *", 
Webster's Collegiate Dictionary - Fifth Edition. 


Obviously any verdict rendered in any of the consolidated cases for 
trial below would have to be consistent in all cases on the Single question 
of liability since there was but one accident, and should also be con- 
sistent in the manner in which the jury evaluated the injuries of all plain- 
tiffs once liability was established, since, the same instructions for as- 
sessing damages applied to all. The court below recognized this and 
thus charged the jury, "Bear in mind ladies and gentlemen of the jury, 
your verdict or verdicts must be consistent under the facts and instruc- 
tions as to the law which the Court has given you." 


Devine v. Patteson, 242 F2d 828, ruled that a verdict for plain- 
tiff for $500.00 compensatory, and $1.00 punitive damages was not con- 
sistent on its face when plaintiff had admittedly proven compensatory 
damages of over $19,000.00. The Court therein stated: 

"While in general the granting of a new trial is 
a matter of discretion with the Court, it is not so when 
the verdict is inconsistent on its face. * * * The jury 
found plaintiff was entitled to recover.. In view of the 
undisputed evidence as to the expense caused by the 


wrongful prosecution it is evident that the jury did not 
comply with the instructions of the court." 


No distinction exists between the case above-cited and the present 


case except the nature of the action. It was for wrongful prosecution (not 


physical injury to plaintiff in any sense) while this was for personal 


injuries. 
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A further inconsistency might be pointed out in this case, and those 
consolidated with it. Namely the injuries and damages claimed by each 
injured person were substantial, Each was a passenger and not involved 


in any way in operation of either vehicle. 


Despite this, in the order in which the jury returned its verdicts 
the following resulted: 
Gertrude Harris (first verdict) $34, 150.00 
Gladys Rowland (second verdict) 2,750.00 
James L. Rowland (third verdict) 275.00 


Maxine Bryant (fourth verdict) 4, 250.00 
Ray J. Ratliff (fifth verdict) ‘ Nothing 


Total $41, 425.00 


From the disproportionate verdicts it might be urged that they show 
a predisposition on the part of the jury hearing these consolidated cases 
to award a total of $42,000.00 to the four passenger claimants without 
regard to the Court's instructions for measurement. Significantly 
$42,000.00, by the usually recognized standards would be the insurance 
coverage required by and carried by District of Columbia motorists. 


Such coverage is customarily $10/20,000.00, for each accident with 


$1,000.00 medical coverage incorporated in each policy. 


Actually the coverage required by Statute, Title 40, Section 435, 
D.C. Code as amended, 1955, would under the circumstances have 
totalled $40,000.00 without the added medical coverage above suggested, 
but it must be evident from the verdicts as to the thinking of the jury 
under the impact of compulsory insurance requirements, of which they 


were assumedly aware as District of Columbia residents. 


Under these circumstances appellant strongly urges that the 


verdicts and judgments were inconsistent as a matter of law. 
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V 


THE REFUSAL OF THE TRIAL COURT TO AWARD APPEL- 
LANT A NEW TRIAL WAS CONTRARY TO LAW OR AT THE 
LEAST AN ABUSE OF ITS DISCRETION 


Appellant strongly urges that it was the duty as a matter of law 
that the trial court award her a new trial herein upon her motion duly 
filed for the same, and at the least such denial was an abuse of the court's 


judicial discretion. 


In 15 Am, Jur. 663, the basic principle of law is clearly established 
that it is well recognized generally that a verdict may be set aside by the 
trial court upon a motion for a new trial based solely upon grounds of 


inadequacy of the damages awarded. This follows as a natural and equi- 


table corollary of the opposite principle of awarding new trials or requiring 


remittiturs where the verdicts are patently excessive. 


However, there exists a quid pro quo in vacating verdicts deemed 
excessive, which in the converse, our Supreme Court has not yet recog- 
nized although many of the state courts have, and which in cases involv- 
ing inadequacy of verdicts has seemed to impregnate such cases with an 
added factor of compelling, under certain circumstances, the granting 
of a new trial rather than the exercise of a discretion as to such. Ap- 
pellant refers to remittiturs v. additurs. 


The weight of authority seems to be that when a verdict is rendered 
which is grossly excessive, a discretion is thereby created in the trial 
judge whereby he may order a new trial, or obviate the same by direct- 
ing that the plaintiff may effect a remittitur which will then become the 


approved judgment of the court, without a new trial. 


Absent authority, however, to direct an additur, it seems to be 
equally the weight of authority that as a matter of law, if the jury's 
verdict is less than claimant's proven damages by the standards of evi- 
dence hereinbefore asserted and as relied upon by appellant herein, 


there exists no discretion in the trial court, it must as a matter of law 
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order anewtrial. This is appellant's unqualified position herein. 

Whether or not the same must of necessity be upon the whole action or 
only as to damages seems without controlling decision in this jurisdic- 
tion, but one subject to the merits of the entire case for discretionary 


disposition by this, the Court of Appeals, Geffen v. Winer, supra. 


The appellant herein urges that it unquestionably became a ques- 
tion of law and that the trial court unquestionably erred when it denied 


her motion for a new trial upon the authorities asserted herein. 


In the leading case in the Supreme Court, Dimick v. Schiedt, 293 
U.S. 474, 79 L. Ed, 603, the principle hereinbefore enunciated is beyond 
question recognized, and based thereupon it became the duty of the trial 
court herein, to follow the Supreme Court's ruling as stated as follows: 


"The controlling distinction between the power 
of the Court (to set aside inadequate verdicts) and 
that of the jury is that the former is the power to 
determine the law and the latter the facts. In 
dealing with questions like the one now under 
consideration, that distinction must be borne 
steadily in mind. Where the verdict returned by 
a jury is palpably and grossly inadequate or ex- 
cessive, it should not be permitted to stand; but 
in that event, both parties remain entitled in the 
first instance to have a jury properly determine 
the question of liability and the extent of the 
injury by an assessment of damages.'' (Emphasis 
supplied) 


Chief Justice Hughes and Justices Stone, Brandeis and Cardozo, con- 
curred in a dissent which only suggested a retrial of the issue of dam- 


ages, concurring with the majority on the necessity for granting a new 
trial. 


In reliance upon the foregoing Supreme Court decision, the Sixth 
Circuit Court of Appeals in 1957, in Devine v. Patteson, 242 F2d 828, 
clearly held that an error of law results when a trial court refuses to 
grant a motion for a new trial when it is shown that the verdict rendered 
by a jury is clearly inadequate. 
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That Court therein stated as follows: 


"As to plaintiff's appeal, in his contention that 
the verdict must be set aside for inadequacy of the 
amount awarded, plaintiff relies upon a decision of 
this Court, Reisberg v. Walters , 111 F2d 595. We 
there held that the award of a jury ina personal 
injury case arising out of an automobile accident 
was grossly inadequate if it failed to consider es- 
sential elements of damages in an amount conceded 
to have been suffered, and demonstrated that tne 
jury had failed to abide by the instructions of the 
court. The Reisberg decision reaffirmed the doc- 
trine of Pugh v. Bluff City Excursion Company, 

177 F. 399, which held that in case of inadequacy 
of verdict such as here presented it was error of 
law to overrule the motion for new trial." Citing 
Miller v. Maryland Casualty Company, 40 F2d 463, 
and Spero-Nelsonv. Brown, 175 F2d 86. (Emphasis 
supplied) 


In addition to the quotations from Devine v. Patteson, supra, the 
many cases cited and referred to therein adequately support appellant's 
position herein, particularly Reisberg v. Walters and Miller v. Mary- 
land Casualty Zompany. 


Supplementing her claim for inadequacy of the damages awarded 
her, appellant would restate that under all circumstances related herein 
she is entitled to have the judgment from which she has appealed 
reversed and this action remanded for the assessment of damages only, 
in that this is but one of three consolidated cases, in which claims were 
individually asserted for five injured persons. In the absence of any 
other pending appeal, the question of liability must by either admission 


or the record be deemed assumed and only the issues raised herein by 


appellant remain undetermined to finality if 


: Devine v. Patteson, 242 F2d 828, Darborow v. McDade, 255 F2d 610, and 
as distinguished upon the facts, Geffen v. Winer, 100 U.S. App. D.C. 286, 244 
F2d 375; Washington Gas Light Company v. Connolly, 94 U.S. App. D.C. 156, 
214 F2d 254. 
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CONCLUSION 


In conclusion appellant herein respectfully requests that this Court 
review the proceedings in her trial below, and in accordance with her 


asserted position herein, vacate the judgment entered below, remand 


this case for a redetermination and reassessment of her damages, or if 


deemed proper under all of the circumstances remand this action for a 


complete new trial. 


Respectfully submitted, 


HARRY L. RYAN, JR. 
815 Fifteenth Street, N. W. 
Washington 5, D. C. 
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Appellant, 
Vv. 


JAMES C, MATHIS, 
and 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant's principal contentions are that the verdict and judgment 
in her favor were inadequate and inconsistent with the verdicts and judg- 
ments in the other cases tried with hers in the consolidated trial below. 


Thus, these appellees feel it is necessary to make the following more 
comprehensive statement of all the cases. 
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Appellant was one of five passengers in appellee Ratliff's auto- 
mobile on June 7, 1957, when it was in collision with appellee Mathis' 
automobile at the intersection of Fifth and Taylor Streets, Northwest, in 
the District af Colmmbia. She sued both appellees in the court below 
for damages for personal injuries (J.A. 45). Each appellee denied 
negligence on his own part, denied the allegations of injuries and 
damages (J.A. 6, 7), and éach absepted thatithelcollisinar I was caused 
by the sole negligence of the .other (JOA!s 8: di6l) od Appellee Mathis 
further asserted that appellant was herself guilty of negligence which 


was a proximate cause of her injuries and damages (J.A. 18). 


Three of the other passengers in appellee Ratliff's automobile sued 
both appellees for their injuries and damges,, pamely Gertrude Harris in 
Civil Action No. 1791-57, and James L. Rowland and Gladys L. Rowland 
in Civil Action No, 2239-57 (J.A. 9-12). In the Harris case, appellee 
Ratliff. crossclaimed against appehl e Mathis for personal injuries and 


property damage (J.A. 6). brig 
ARIGTAH ,lb YA 
The three cases were, without objection, consolidated for trial and 


tried together (J.A. 8). 


After all the evidence ,was,in, .counsel,for, gach, plaintiff.made an 


: ihe es AO) OT OT eT SEY SO 
opening argument, and counsel for each defe dant made a separate argu- 


ment. Closing argument on behalf of all plaintiffs was entrusted to and 
made by counsel for Mrs., Harris (J. A, 83 )y stag 


APPELLANT'S CASE. 


Appellant's physician testified he had reviewed X-rays which had 
been taken, and observed fractur éS/ofhel pels GRKWO places, a fracture 


of the transverse process of the second dumbar vertepra, draghures of 


_three ribs. She also suffered concussion,.some- bleeding, fromthe a «i 


urinary tract, and contusion and abrasion of the left band.and. contusion 


of the lower left leg (J.A, OF lriceeasan zi zi !99} e9olisqqs seodt .2udT 


.ageao adj ile te Jneuntetsia ovienodorqittoo 
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No X-rays were exhibited to the jury. 


Appellant was in the hospital from June 4, 1957, until J uly 20, 1957, 
and was in traction to relieve muscle spasm for four weeks during that 
period (J.A. 89). She useda "walker" (J.A. 91). Following her dis- 
charge from the hospital, her doctor saw her four more times in 1957, 
twice in 1958, and once in 1959, just before trial (J.A. 92). 


By the time of the trial the fractures had all completely healed 
with good union in each case (J.A. 94). There was some swelling of 
the ankles, more on the left, that might improve in the future, but which 
her doctor said "we could call permanent" (J.A. 93-94). 


Appellant claimed her total expenses amounted to $3, 407.32, but 
this amount was never admitted by defendant and included doubtful item 


or items vaguely proved" such as sums she said she paid to her own 


daughter to stay with her (J.A. 106). With regard to her claimed loss 
of earnings, appellant testified only that she was an administrative as- 
sistant to a congressman at a rate of compensation of "roughly at twelve 
thousand a year" (J.A. 105). On cross-examination she said her salary 
was "almost $12,000.00 a year" (J.A. 25). She was unable to work 
“approximately four and one-half months", the exact dates she could not 
remember (J.A. 105-106). Neither her rate of salary nor time absent 
from work were corroborated or more specifically spelled out. There 
was no testimony as to whether appellant did or did not receive any salary 
for the period of absence from employment. Her claims were not con- 


ceded, admitted, or stipulated by appellees as being recoverable items. 


Verdict and judgment in her favor were for $4, 250.00. 


GLADYS ROWLAND 


Mrs. Rowland testified she suffered broken ribs, broken pelvis 
and a thigh injury (J.A. 62). Her physician testified that X-rays taken 
¥As an example of the vagueness of appellant's proof, and to show how much 


speculation the.jury was left with, the following is the only proof of one item: 
"About seven weeks, I believe, seven or eight weeks. I can't remember right now." 
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of Mrs. Rowland showed that she had a displaced fracture of the fourth 
rib and one or more fractures of the pelvis (J.A. 46, 51). 


The X-ray pictures were exhibited to the jury (J.A. 50, 51). She 
received physical therapy and also used a "walker" (J.A. 47). 


She claimed partial permanent disability [ consisting of pain and 
discomfort] in the thigh and hip (J.A. 50). 


Mrs. Rowland claimed as special damages approximately $1, 950, 
including her physician's bill, $500 (J.A. 58), hospital, X-rays and 
medicines, $464.58 (J.A. 81, 82), damaged clothing, about $75.00 
(J.A. 75, 76) and loss of earnings, $911.60 (J.A. 67). Her claim for 
loss of earnings was corroborated by a written statement from her em- 
ployer, offered and admitted in evidence, which showed precisely the 
time she was absent, 53 days, and her total compensation for that period, 
$911.60 (J.A. 67). 


Verdict and judgment in her favor were for $2,750.00. 


JAMES L, ROWLAND 


Mr. Rowland claimed he sustained two broken ribs, abrasions and 
pulled neck muscles (J.A. 52), but his own doctor did not testify and a 
written statement, by courtesy of defense counsel, was received in 
evidence in lieu of medical testimony (J.A. 52). One of the other plain- 
tiffts doctors, examining Rowland's X-rays in the courtroom apparently 
for the first time, said they showed one cracked rib and'"'probably" 
another one (J.A. 55). He claimed as special damages $145.50 for 
medical expenses (J.A. 58, 82), in addition to loss of earnings. As to 
the latter he testified he was a self-employed real estate broker and he 
guessed that he had been making $100.00 per week at the time of the ac- 
cident (J.A. 77). He produced no income tax return or other corrob- 
orating evidence as to his loss of earnings. He did not return to work 


for two months because of the injuries to himself and Mrs. Rowland (J.A.78). 


The jury returned a verdict in his favor for $275.00. 


GERTRUDE HARRIS 


Mrs. Harris was a retired Salvation Army officer (J.A. 59). Her 
orthopedic surgeon, Dr. Wein, testified that following the accident, she 
was taken to the hospital in critical condition and that her physician, Dr. 
Rose, spent the entire night treating her for shock and extreme blood 
loss (J.A. 26). Dr. Wein saw her the morning after the accident and 
testified: 


"The following injuries were of greatest importance: 
the extreme pelvic fracture, the left shoulder frac- 
ture, the possible internal injuries, the shock that 
the patient was in, the extreme blood loss internal- 
ly as I mentioned. She had multiple abrasions and 
contusions, and she was just teetering on a critical 
line during those hours." (J. A. 27). 


She was placed in a plaster cast from her chest to her knees, 
placed in traction to overcome muscle spasm and forced to lie on her 
right side. A picture showing this condition was exhibited to the jury 
(J.A. 38). 


Dr. Wein continued: 


"The blood loss had to be continually replaced. 
Fluid balance was way off. She suffered heart 
Symptoms which required the constant care of the 
medical man through EG, electrocardiographs. 
There was trouble with her urine. At one time 
blood was found in her urine. She also had tarry 
or black stools which are indicative of hemorrhage 
of blood within the bowel. She needed constant, 
all around the clock nursing care. The patient 
was absolutely unable to feed herself with a 
fractured shoulder, fractured pelvis, and one 
position. She was unfortunately incontinent 
with lack of control of her urine and at times her 
bowel movements. There was a rather horrible 
odor that had a tendency to develop that required 
constant air conditioning. 


* * *” * 
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"This condition went on for approximately six weeks 
after which time the cast had broken down so badly 
from the excretia that not only was it necessary to 
change it for the fact that she had lost so much 
weight and the cast had become so enlarged and 
wasn't serving a good purpose, but it was also so 
destroyed. And, again, she was taken to the cast 
room to have this changed. 


"Constant requirement of narcotics and drugs to al- 
leviate pain. Towards the end of the twelfth week, 
we were able to remove the cast and start a program 
of rehabilitation (which was) associated with a great 
deal of pain and suffering." (J.A. 27-28). 
Operations performed on Mrs. Harris by Dr. Wein were closed 
reduction of both the shoulder and pelvis, later followed by closed re- 


duction under anesthetic (J.A. 36). 


After three months she was sufficiently well to leave the hospital 
in the care of her son (J.A, 28). Her prolonged stay in bed resulted in 
a bladder-stone development which was corrected surgically (J.A. 29). 


X-rays were taken of Mrs. Harris' pelvis and shoulder and were 
exhibited to the jury along with X-rays of a normal pelvis and normal 
shoulder (J.A. 30, 31). Dr. Wein described her pelvic fracture as "a 
crushing deformity of the normal sacroiliac anatomy", and her shoulder 
fracture as a "gross deformity of the head of the humerus" (J.A. 32). 


By the time of trial, her condition had become worse rather than 


better and her disability was increasing (J.A. 29). It was Dr. Wein's 
opinion that it would be necessary to perform surgery to freeze the pelvic 
joint in order to alleviate some of her pain and disability (J.A. 30). This 
would necessitate four to six months in the hospital in a body cast (J.A. 36). 
The medical fee for this would be one thousand dollars and hospitalization 
and other expenses "would be much much more" (J.A. 36). 


There was a washing away of the bone and disuse atrophy of both 
the left shoulder and left pelvic area (J.A. 35). 
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Mrs. Harris also called Dr. Morton Harold Rose, who testified 
she suffered: 

"Cerebral concussion, severe; secondly, severe 
shock; thirdly, irreducible multiple fractures 
of the left humerus, that is, the left arm bone 
at the shoulder joint, multiple fractures of the 
pelvic joint, pelvic region in the left hip joint, 
the urinary tract infection, the vaginal infec- 
tion". (J.A. 71). 

As a result of her injuries, Mrs. Harris was unable io walk prop- 
erly and stumbled frequently causing pain in the left hip joint, was unable 
to use her left arm or to hold objects because of weakness of her grip 
and was dependent upon others at all times (J.A. 72). 


Arthritis developed at the fracture sites (J.A. 73). The injuries 


in the lower back, hip joint and arm were permanent (J.A. 73). 


Mrs. Harris produced actual bills for medical attention and other 
out-of-pocket expenses in excess of $7,500.00. This evidence has not 


been transcribed for reasons of economy on this appeal. 


Verdict and judgment in her favor were for $34, 150.00. 


SUMMARY OF ARGUMENT 


1. The assessment of damages in a personal injury case involves 
questions of fact within the province of the jury. A verdict constituting 
a substantial award, and more than the defendant actually admits was 
clearly proved, should not be disturbed on appeal. This is particularly 
true where the trial judge declined to exercise his judicial discretion to 


do so. 


2. The verdict was not inconsistent with the evidence, viewed 
from the defendants' standpoint. Appellant's proof of her damages was 
weak and it was entirely possible for the jury to disbelieve that all of ap- 


pellant's special damages were actually incurred. Counsel for appellant 
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requested no special instruction and took no exception to the instructions 


given by the trial judge. 


3. The verdict was consistent with verdicts for other plaintiffs in 


the same case. 


4. The appellees disagree with appellant's counsel that any re- 
trial, if awarded, should be limited to the amount of damages. 


I, 


THE VERDICT OF THE JURY, BASED SOLELY ON 
QUESTIONS OF FACT, SHOULD NOT BE DISTURBED ON 
APPEAL PARTICULARLY WHERE THE TRIAL JUDGE 
REFUSED TO DO SO 


Although appellant relies on several grounds in urging reversal, it 
is apparent that the sole ground is that the damages are inadequate. The 
amount of the verdict, $4,250, is certainly not nominal. It is substan- 
tial. Even if the Court might consider this amount small, the verdict 
should not be disturbed for that reason alone. To do so would be an "un- 


warranted encroachment upon the province of the jury". Frasca v. 
Howell, 87 U.S. App. D.C. 52, 182 F. 2d 703. Appellant's claimed 
special damages were not conceded, admitted or stipulated by appellees 


as being recoverable items. Appellant had to satisfy the jury with regard 
to the amount of her special damages and their connection with the alleged 
negligence of the defendants. The jury was at liberty to accept or reject 
some or all of each of her claims. Miller v. Maryland Casualty Co., 

40 F. 2d 463. 


Appellant's principal complaint seems to center about the question 
of her salary and the time she allegedly spent away from her position as 
a result of her injuries. As to the amount of her salary, the jury was 
never given any proof as to just what her salary was and whether it was 
or was not paid during theperiodof her absence. At one point (J.A. 25) 
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she testified it was "almost" $12,000 a year, and at another (J.A. 105) 
“roughly at twelve thousand a year". She offered no evidence to corrob- 
orate the amount of her salary as did Mrs. Rowland (J.A, 67). Like- 
wise, in regard to her alleged loss of time on account of her injuries, she 
did not give the jury anything other than a guess as to just how much time 
was lost, stating that she was absent “approximately four and one-half 
months" (J.A. 105). In fact she did not even recall exactly when she 
returned to work (J.A. 103). For the jury to have attempted to fix Mrs. 
Bryant's salary and loss of time would have involved no small amount of 
speculation, and the court specifically instructed the jury not to speculate 
(J.A. 111). And in regard to the alleged permanency of her injuries 
(J.A. 93), no evidence was ever offered Showing Mrs. Bryant's age or 
life expectancy. 


As sole judges of credibility, the jurors also could have discounted 
much, if not all, of Mrs. Bryant's testimony on the basis of her prior in- 
consistent statement in describing the accident. Her direct testimony 
(J.A. 20-23) and part of her cross-examination (J.A. 25-26) show a 
clear, exact and detailed recollection of the events leading up to the ac- 
cident, whereas in a written statement signed by her about a month after 
the accident, she said she did not recall the accident or the events lead- 
ing up to it. (J.A. 24, 25). Thus, the jury, having been instructed by 
the court on the credibility of witnesses, had the further opportunity to 
accept or reject the testimony of the appellant (J.A. 110). 


All these matters were submitted to the jury which returned a sub- 
stantial verdict, That verdict should not be disturbed simply because ap- 
pellant is disappointed in its amount. The record shows no abuse by the 
trial court in denying the motion for a new trial, and in such cases the 


trial court's decision should not be disturbed. Frasca v. Howell supra; 


—<—<—_— 


Miller v. Maryland Casualty Co., supra. 
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II. 


THE VERDICT WAS CONSISTENT WITH THE EVIDENCE 
AND WITH THE COURT'S INSTRUCTIONS AS TO THE LAW. 
NO SPECIAL INSTRUCTIONS WERE REQUESTED AND NO 
EXCEPTIONS WERE TAKEN TO THE INSTRUCTIONS 
GIVEN. THE: TRIAL JUDGE REFUSED TO DISTURB THE 
VERDICT. 


In Sections III and IV of her argument appellant contends that the 
verdict was contary to the court's instructions in that the jury did not 


award her special damages of $7,700. In effect, she asks this Court to 


treat her claimed special damages as admitted, and as liquidated sums, 


the total of which, she asserts, is the very least amount which the jury 
might award. This'sum is described at various points in her brief as 


"proven special damages" based on ''clear and uncontradicted proof". 


Appellees reject the contention that appellant "proved" $7,700 in 
special damages. What she proved was for the jury to decide. The court 
instructed the jury that, in ascertaining what damages if any the plaintiffs 
sustained as established by a preponderance of the evidence, they might 
take into consideration "any loss of earnings on account of said injuries 
by reason whereof any of plaintiffs were unable to work, and any impair- 
ment of plaintiffs' earning capacity and to what extent, if any, their 
injuries prevent any of them or will in the future prevent any of them 
from carrying on their accustomed work, * * * , and any other ex- 
penses connected with the injuries which you find they sustained." No 
exception whatever was taken to the court's charge and the appellant 
asked for no special instructions with respect to damages or the matter 


of her earnings. 


The trial judge is vested with a discretion to determine when a 
verdict is inconsistent with the evidence. The trial judge here has re- 
viewed the evidence and has concluded that the verdict was not so low 
that he must conclude, as a matter of law or a matter of discretion, that 
the verdict did not include such loss of earnings as the plaintiff had con- 
clusively proved, if any (J.A. 115). 
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Il. 


THE VERDICT WAS CONSISTENT WITH THE OTHER 
VERDICTS WHEN THE APPELLANT'S INJURIES AND 
DAMAGES ARE COMPARED TO THOSE OF THE 
OTHER PLAINTIFFS. 


Appellees contend that the award of $4, 250 was entirely consistent 


with the awards made to Mrs. Harris, Mrs. Rowland and Mr. Rowland, 


the other plaintiffs. This is borne out by a comparison of the records 
made by the respective plaintiffs to establish their injuries and damages. 
Mrs. Rowland's injuries were most nearly like those claimed to have 
been sustained by the appellant, and the jury awarded her $2,750. On 
the other hand, Mrs. Harris suffered near-fatal injuries. Her hospital 
and medical expenses alone exceeded $7,500; she had undergone several 
operations and was faced with another at an additional cost of more than 
$2,000. The injury to Mrs. Harris' pelvis was described as a "crush- 
ing deformity", and the injury to her shoulder as a "gross deformity". 
Her condition was getting worse, and she was unable to care for herself. 
In her case the jury returned a verdict of $34, 150, obviously because her 
injuries and damages were proven to the jury's satisfaction to be much 


more severe and greater in amount than those of the appellant. 


IV. 


IN THE EVENT OF A RETRIAL, SAID TRIAL SHOULD BE 
ON ALL ISSUES AND NOT LIMITED MERELY TO THE IS- 
SUE OF DAMAGES. 

Appellees re-emphasize that this case presents no situation justify- 
ing anew trial. However, if, in a personal injury case, a new trial is 
granted, it should include all issues and not the issues of damages alone, 
as suggested by appellant. The general rule is that a new trial should 
cover all issues, particularly in personal injury cases. The Supreme 
Court, in Dimick v. Schiedt, 293 U.S. 474, 486, (a personal injury case) 
states the rule as follows: 
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"* %& %* Where the verdict returned by a jury is 
palpably and grossly inadequate or excessive, it 
should not be permitted to stand; but, in that 
event, both parties remain entitled, as they 
were entitled inthe first instance, to have a 
jury properly determine the question of liability 
and the extent of the injury by an assessment of 
damages. Both are questions of fact. * * * " 


The annotation, "Propriety of limiting to issue of damages alone new 
trial granted on ground of inadequacy of damages awarded" reviews the 
authorities on all aspects of this matter, and 29 A.L.R. 2d 1201 shows 
clearly that the granting of a new trial limited to the issue of damages 
alone in a personal injury case is the exception to the general rule. On 
page 1212 of the annotation, reference is made to Bass v. Dehner, 21 F. 
Supp. 567, from which is quoted the following statement of the rule: 
"But the practice (of limiting a new trial to the 

issue of damages alone) is not to be commended, 

and should be adopted with caution only where it 

is clear no prejudice will result to either party. 

It is appropriately followed only in furtherance 


of justice where the issues are not substantially 
connected or interwoven." 


See also, Geffen v. Winer, 100 U.S. App. D.C. 286, 244 F. 2d 842. 


CONCLUSION 


Appellees respectfully urge this Court to affirm the judgment of 
the court below where all issues, including negligence and contributory 
negligence as well as damages, were fairly submitted to the jury, and 


appellant's only claim of error is directed to the amount of her verdict, 
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which verdict, appellees contend, was substantial and in accord with the 
evidence and the court's instructions. 


Respectfully submitted, 


THOMAS S. JACKSON, 
ROBERT M. GRAY, 


JOHN W. JACKSON, 


719 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellee, 
James C.. Mathis 


LAWRENCE E. CARR, JR 

MICHAEL F. xX, DOLAN, 
Mills Building 
Washington 6, D. C. 
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Attorneys for Appellee, 


Ray J. Ratliff 


JOINT APPENDIX 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,417 


lum et 
t F 
Lor 


4 


et ee 
MAXINE BRYANT, 


Appellant, 


JAMES C. MATHIS 
and 
RAY J. RATLIFF, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,417 


MAXINE BRYANT, 
Appellant 


JAMES C. MATHIS 
and 
RAY J. RATLIFF, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 


CIVIL ACTION NO, 157-58 

Relevant Docket Entries os wl Sar” a 
Complaint . ° . . . . . . 
Answer and Cross: Claim of Defendant Ray J. Ratliff 


Answer of Defendant, James C, Mathis sy rat 


CIVIL ACTION NO, 2239-57 


Order Consolidating Civil Actions No, 2239-57, 1791-57 and 157-58 


CIVIL ACTION NO, 1791-57 


Complaint for Damages -- Automobile Accident 


CIVIL ACTION NO, 2239-57 


Complaint 


CIVIL ACTION NO, 157-58 


Plaintiff's Pretrial Statement 


CIVIL ACTION NCS, 2239-57, 1791-57, 157-58 


Defendant Ratliff's Pre-Trial Statement 


CIVIL ACTION NO, 157-58 


Pretrial Statement of Defendant, James Calvin Mathis 


CIVIL ACTION NOS, 2239-57, 157-58, 1791-57 


Pretrial Proceedings , 


CIVIL ACTION NO, 157-58 


Second Defense of Defendant Mathis 


Excerpts from Transcript of Proceedings 


Witnesses; 


James L. Rowland 
Direct , 


Maxine Bryant 
Direct , 
Cross 5 


JA. 
Tr, Page Page 


Excerpts from Transcript of Proceedings (Cont'd. ) 


Witnesses; 


Arthur Benjamin Wein 
Direct . . 


Gertrude Harris 
Direct . 


Julius J. Radice 
Direct . 
Cross a 


Gertrude Harris 
Direct (Cont'd.) 


Gladys Rowland 
Direct 


Morton Harold Rose 
Direct. 


Gladys Rowland 
Direct.) 


James L, Rowland 
Direct . , F _ é 5 


Excerpts from Transcript of Proceedings, April 30, 1959 


Edwin C, Mitchell 
Direct 
Cross ae 


Ruth Elaine Bryant 
Direct 2. 2 2 6 ee 


Excerpts from Transcript of Proceedings, May 4, 1959 


Maxine Bryant 
Direct . . 


Excerpts from Transcript of Proceedings, May 5, 


Jury Charge 2. 2. . 1 ele 


Verdict and Judgment 

Verdict and Judgment 

Motion for New Trial 

Order Denying Motion for New Trial 
Notice of Appeal err ris 


1 
JOINT APPENDIX 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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MAXINE BRYANT 
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ie Civil Action No. 157-58 


1912 R Street, S. E. 
Washington, D. C. 


and 


JAMES C. MATHIS 

Serve: Robert M. Gray, Attorney 
719 - 15th Street, N. W. 
Washington, D. C. 


Defendants 


) 
) 
) 
) 
) 
RAY J, RATLIFF 
) 
) 
) 
) 
) 
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RELEVANT DOCKET ENTRIES 


Proceedings 


Complaint, appearance, Jury Demand; filed. 


Summons, copies (2) and copies (2) of Complaint issued; 
#1 ser. 1-21-58; #2 ser. 1-22-58. 


Answer of deft. #1 to complt.; cross-claim of deft. #1 v. 
Deft. #2; c/m 1-28-58; Appearance of Lawrence E. Carr, Jr. 
as atty. for deft. #1; filed. 


Answer of deft. #2 to complaint; cross-claim of deft. #2 v. 
deft. #1; c/m 2-10-58; appr. of Jackson, Gray & Fain as 
attys. for deft. #2. 


Answer of deft. #2 to crossclaim of deft. #1; ¢/m 2-10-58; 
filed. 


Answer of deft. #1 to cross-claim of deft. #2; c/m 2-14-58; 
filed. 
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Proceedings 


Calendared (N) 
Consolidated with C.A. Nos. 1791-57 & 2239-57. 


Notice of defts. to take deposition of Maxine Bryant; c/m 4-24- 
58; filed. 


Deposition of Maxine Bryant; filed. 
Certificate of readiness. N/AC (filed in C.A. 1791-57); filed. 


Pretrial Proceedings & granting deft. Mathis leave to file 
amendment to pretrial statement & granting pltfs. leave to 
take deposition of deft. Ratliff (Orig. filed in 2239-57). 
Pine, J. 


Appearance of Michael F. X. Dolan as atty. for deft. Ray 
Ratliff; (N/AC). (filed in C.A. 1791-57); filed. 


Jury and 2 alternates sworn; respited until 4-28-59; (Rep. 
Harry Kaitz). (filed in C.A. 1791-57); McLaughlin, J. 


Trial resumed; same jury and alternates; respited til 4-29-59; 
(Rep. Harry Kaitz); McLaughlin, J. 


Trial resumed; same jury and alternates; respited til 4-30-59; 
(Rep. Harry Kaitz); McLaughlin, J. 


Trial resumed; same jury and alternates; respited til 5-1-59; 
(Rep. Gerald Nevitt); McLaughlin, J. 


Trial resumed; same jury and alternates; respited til 5-4-59; 
(Rep. Harry Kaitz); McLaughlin, J. 


Trial resumed; same jury and alternates; respited til 5-5-59; 
(Rep. Harry Kaitz); McLaughlin, J. 


Trial resumed; same jury and alternates; alternate jurors 
excused and retires to deliberate; jury excused at 5:00 
O'clock ‘to return to resume deliberations tomorrow morn- 
ing at 10:00 O'clock. (Rep. H. Kaitz) McLaughlin, J. 


Jury returns to resume deliberations; verdict for pltf. v. both 
defts. in sum of $4, 250. 00; verdict on the cross-claim for 
deft. James C. Mathis v. deft. Ray J. Ratliff. (Rep. Harry 
Kaitz) McLaughlin, J. 

Verdict and judgment for pltf. v. both defts. in sum of 
$4, 250.00; micro. 5-7-59 (N) McLaughlin, J. 


Verdict and judgment on the cross-claim for deft. James C. 
Mathis v. deft. Ray J. Ratliff. Micro. 5-7-59. (N) 
McLaughlin, J. 
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Proceedings 


Pitf's requested instructions (2); filed. 

Deft. Mathis’ Instructions (2); filed. 

Deft. Ratliff's requested instructions (4); filed. 

Motion of pltff. for new trial; P&A; c/m 5-8-59; M.C.; filed. 


Transcript of proceedings 5-4-59, pp. 13 (Clerk's Copy) 
(Rep. Harry Kaitz); filed. 


Opposition of deft. #2 to motion for new trial; c/m 5-15-59; 
filed, 


Opposition of deft. #1 to motion for new trial; c/m 5-15-59; 
filed, 


Transcript of proceedings 5-5-59, pages 22. (Rep. Harry 
Kaitz) (Court's copy); filed. 


Transcript of proceedings 5-5-59, pages 26. (Rep. Harry 
Kaitz) (Clerk's copy); filed. 


Supplement to P and A; of pltf. in support of motion for new 
trial. c/m 6-10-59; filed. 


Reply of deft. to pltfs. supplemental memorandum; c/m 
6-18-59; filed. 


Order denying motion for new trial; c/m 7-7-59. (N) 
McLaughlin, J. 


Notice of Appeal of pltf; deposit by Ryan $5.00 (Copies mailed 
to Lawrence E. Carr, Jr. and Robert M. Gray. ); filed. 


Statement of points on appeal; c/m 7-27-59; filed. 


Designation of record on appeal of pltf; c/m 8-5-59; filed. 


Transcript of proceedings, April 30 and May 4, 1959, pages 
1-39. (Court's copy) (Rep. Harry Kaitz); filed. 


Motion to require pltf. to file additional portions of testimony; 
P and A; c/m 8-24-59; M.C. 8-24-59; filed. 


Pltfs. exhibit No. 1; filed. 


Transcript of proceedings of April 30 and May 4, 1959; 
(Rep. Kaitz) (Appellant's copy) pages 1-39; filed. 


Copy of transcript of proceedings of May 4, 1959; (Rep. Kaitz), 
(Appellant's copy) pages 1-13; filed. 
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Proceedings 


Transcript of proceedings of May 5, 1959; (Rep. Kaitz) 
(Appellant's copy) pages 1-26; filed. 


Consent order extending time to file record on appeal to 10-12- 
59. (N) McGarraghy, J 


Opposition of pltf. to motion to require pltf. to file additional 
portions of testimony; c/m 9-14-59; filed. 


Order extending time to file record on appeal to Oct. 25, 1959. 
(N) McLaughlin, J. 


Order requiring pltf. Maxine Bryant to file on appeal additional 
portions of testimony taken in the trial of the above entitled 
cause. Micro. 10-13-59. (N) McLaughlin, J. 


Transcript of Proceedings of Apr. 29-30, May 1-4-5, 1959, 
pages 249 (Harry Kaitz Reporter) (Atty's copy); filed. 


Transcript of Proceedings of Apr. 29-30, May 1-4-5, 1959, 
pages 249 (Harry Kaitz Reporter) (Court's copy); filed. 


[Filed January 20, 1958] 


COMPLAINT - PERSONAL INJURIES 
TO AUTOMOBILE PASSENGER 


1. The amount involved herein exceeds the sum of Three Thousand 
($3, 000. 00) Dollars. 

2. On, to wit, June 4, 1957, plaintiff herein was a passenger in 
a motor vehicle owned and operated by defendant, Ray J. Ratliff, which 
was in collision at the intersection of 5th and Taylor Streets, N. W., 
Washington, D.C., with a motor vehicle owned and operated by defendant, 
James C. Mathis. 

3. The aforesaid collision resulted from the reckless, careless 
and negligent operation of the motor vehicles of both defendants, and of 
their violations of the Motor Vehicle and Traffic Regulations then and 
there pertaining. 

4. Asa result of the negligence of said defendant, plaintiff herein 
suffered and sustained severe personal injuries and damages, said per- 


sonal injuries being accompanied by great pain and suffering and resulting 
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in long total disability, long partial disability and being permanent in 
nature. Plaintiff suffered and sustained injury to her pelvis, ribs, low 
back, left leg and bladder, consisting of a fracture, simple, complete 
left superior and inferior rami, pubic bone on the left side; fracture, 
simple complete transverse process, L. 2, left side, and fractures, 
simple, complete to her 11th and 12th ribs left side; fracture, simple, 
complete 12th rib, right side; contusion of the bladder with hematuria, 
abraded wound to her left thigh and leg below the knee; and traumatic 
shock. 

5. Plaintiff was obliged to and did spend large sume of money for 
hospitalization, doctors, nurses, X-rays, medical care and treatment, 
appliances, therapy, home care, medicines, transportation and incident- 
als and did further sustain the complete loss of personal property and 
effects, and of loss of earning from her regular employment. 

WHEREFORE plaintiff demands judgment from the defendants and 
each of them of One Hundred Thousand ($100, 000. 00) Dollars besides 
her costs herein. 

JURY DEMAND 
Plaintiff demands trial by jury on the issues herein. 


DON L. DYCHE, 
WHITEFORD, HART, CARMODY 
& WILSON 


By /s/ Harry L. Ryan, Jr., 
815 15th Street, N.W., 
Washington 5, D.C. 

Attorneys for Plaintiff. 


[ Filed January 28, 1958] 
ANSWER AND CROSS-CLAIM OF DEFENDANT RAY J. RATLIFF 
ANSWER 
First Defense 
The complaint fails to state a claim upon which relief may be 
granted to the plaintiff. 
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Second Defense 
1. The defendant Ratliff admits the allegations of paragraphs 1 
and 2 of the complaint. 
2. The defendant Ratliff denies each and every allegations of 


negligence, recklessness and carelessness attributed to him in para- 


graph 3 of the complaint; and further denies that he violated any of the 
Traffic Regulations of the District of Columbia at the time and place 
set-forth in the complaint. 

3. The defendant Ratliff is without information or knowledge 
sufficient to form a belief as to the injuries, losses or damages alleged- 
ly sustained by the plaintiff and set-forth in paragraphs 4 and 5 of the 
complaint. 

Third Defense 

The accident complained of and the resulting alleged injuries 
were caused by the sole negligence of the defendant Mathis, or by the 
contributory negligence of the plaintiff. 

CROSS-CLAIM OF THE DEFENDANT RAY J. RATLIFF 
AGAINST THE DEFENDANT JAMES C. MATHIS 

The defendant Ratliff represents to the Honorable Court as follows: 

i. That the collision set-forth in the complaint between his vehicle 
and that of the co-defendant James C. Mathis, and the resulting injuries, 
if any, Sustained by the plaintiff, were caused by the sole negligence of 
the co-defendant Mathis, in that said co-defendant operated a motor 
vehicle at the time and place alleged in the complaint in a careless and 
negligent manner, and did operate same in violation of the Traffic Regula- 
tions and other pertinent statutes of the District of Columbia, by reason 
of which caused his motor vehicle aforesaid to collide with the motor 
vehicle operated and owned by defendant Ratliff, causing damage to 
same in the amount of $752.46, property damage; and said defendant 
Ratliff did suffer certain other injuries and losses for which judgment 
has been demanded in a cross-claim filed in another action filed in this 
Court, Civil Action No. 1791-57, Harris v. Mathis and Ratliff, arising 


out of the same accident involved in this action. 
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WHEREFORE, defendant and cross-claimant Ray J. Ratliff de- 
mands over and against co-defendant James C. Mathis, in whole or in 
part, as exoneration or contribution of any sums adjudged against the 
defendant Ray J. Ratliff. 


/s/ Lawrence E. Carr, Jr. 
Attorney for Defendant and 
Cross-Claimant Ratliff 
218 Mills Building 
Washington, D.C. 
National 8-1177 


[ Certificate of Service] 


[Filed February 10, 1958] 
ANSWER OF DEFENDANT, JAMES C. MATHIS 

For answer to the complaint filed herein, the defendant James C. 
Mathis says as follows: 

FIRST DEFENSE: 

1. The averments of paragraph 1 are admitted. 

2. The averments of paragraph 2 are admitted. 

3. This defendant denies that the collision resulted from any 
negligent, careless or reckless operation of his motor vehicle or of 
any violation of the motor vehicle and traffic regulations on his part. 

4, The averments of paragraph 4 are denied. 

5. The averments of paragraph 5 are denied. 


CROSS-CLAIM AGAINST DEFENDANT, RAY J. RATLIFF 

For a cross-claim against the defendant Ray J. Ratliff, this 
defendant says that if it shall be adjudged herein that this defendant 
was negligent and that the defendant Ray J. Ratliff was negligent, then 
this defendant is advised and claims that he is entitled to a judgment 
over against the defendant Ray J. Ratliff, by way of contribution, for 
one-half of any sum recovered by the plaintiff against this defendant. 

WHEREFORE, this defendant demands judgment against the 
defendant Ray J. Ratliff, by way of contribution, for a sum equal to 
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one-half of the amount of any recovery herein by the plaintiff against 
this defendant. 
JACKSON, GRAY & FAIN 


By: /s/ Robert M. Gray 
Attorneys for Defendant, 
James C. Mathis, 
719 - 15th Street, N.W., 
Washington, D.C. 


[ Certificate of Service] 


[ Filed March 6, 1958] 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


JAMES L. ROWLAND 
and 
GLADYS ROWLAND 
Plaintiffs 


Ms Civil Action No. 2239-57 


JAMES CALVIN MATHIS 
and 
RAY J. RATLIFF 
Defendants 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


ORDER 

Upon consideration of the motion of the defendant, Ray J. Ratliff, 
to consolidate the above captioned action with Civil Action No. 1791-57, 
Gertrude Harris v. Ray J. Ratliff and James Mathis, and Civil Action 
No. 157-58, Maxine Bryant v. Ray J. Ratliff and James C. Mathis, it 
is by the Court this 6th day of March, 1958, 

Ordered, that Civil Actions No. 2239-57, 1791-57 and 157-58 be, 
and they hereby are consolidated for trial. 


| /s/ F. Dickinson Letts 
[ Certificate of Service] Judge 


[ Filed July 18, 1957] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GERTRUDE HARRIS 
3653 Minnesota Ave., S.E. 
Washington, D.C. 

Plaintiff 


Vv. 


JAMES C. MATHIS 

c/o Walter Reed Hospital 
Medical Holding Detachment 
6825 16th St., N. W. 
Washington, D.C. 


and 


RAY J. RATLIFF 
2702 30th St., S.E. 
Washington, D.C. 


Civil Action No. 1791-57 


Defendants 


— ON ee aes ees leas leases ass Ne 


COMPLAINT FOR DAMAGES--AUTOMOBILE ACCIDENT 

1. The claim for relief herein on behalf of the plaintiff against 
each or both of the defendants is for an amount in excess of Three Thou- 
sand Dollars ($3, 000. 00) and within the jurisdiction of this Court. 

2. Plaintiff and defendants are residents of the District of Columbia. 

3. Onor about June 4, 1957, the plaintiff was a passenger in the 
automobile owned and operated by Ray J. Ratliff, defendant, who was 
proceeding in a southerly direction on 5th Street, N.W. The defendant, 
James C. Mathis, was the owner and operator of his vehicle which was 
proceeding in an easterly direction on Taylor Street, N. W., Washington, 
D.C. As both drivers entered the intersection of 5th St. and Taylor St. , 
N.W., Washington, D.C., they so carelessly, negligently and in viola- 
tion of the Traffic Regulations of the District of Columbia operated their 
respective motor vehicles, that they caused their automobiles to collide. 

4. Asa result of said collision, the plaintiff, Gertrude Harris, 
sustained severe personal injuries to the various portions of her body 
and in particular a fractured hip, a fractured arm, concussion and 
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internal injuries. She has suffered and will continue to suffer from these 
injuries and she has incurred and will continue to incur large expenses 
for medical treatment, hospitalization, nursing and medicines, and was 
prevented thereby from pursuing an occupation and consequent loss of 
earnings, all to her damage in the amount of One Hundred Thousand 
Dollars ($100, 000. 00). 

WHEREFORE, the plaintiff, Gertrude Harris, demands judgment 
against either or both of the defendants in the sum of One Hundred Thou- 
sand Dollérs ($100, 000. 00). 


/s/ Howard Vogel 
Attorney for Plaintiff 
505 Washington Bldg. 
Washington 5, D.C. 


DEMAND FOR JURY TRIAL 
Plaintiff demands trial by jury of all issues herein. 
/s/ Howard Vogel 


[ Filed September 5, 1957] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES L. ROWLAND 
and 
GLADYS ROWLAND 
2818 Erie Street, S.E. 
Washington, D.C. 
Plaintiffs 


Vv. 


| Civil Action No. 2239-57 


JAMES CALVIN MATHIS 
Medical Holding Detachment 
Walter Reed Hospital 
Washington, D.C. 


and 
RAY J. RATLIFF 
2702 - 30th Street, S.E. 


Washington, D.C. 
Defendants 


wees es was leas le le ie ies ie es lea le a 
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COMPLAINT 
(Personal Injuries-Automobile Accident) 


1. The plaintiffs James L. Rowland and Gladys Rowland, are 
husband and wife and are residents of the District of Columbia. The 
defendant, James Calvin Mathis is a member of the United States Army, 
presently stationed in the District of Columbia. The defendant Ray J. 
Ratliff is at present a resident of the District of Columbia. The amount 
in controversy exceeds the sum of Three Thousand Dollars ($3, 000. 00) 
and is within the jurisdiction of this honorable Court. 

2. On June 4, 1957, the plaintiffs James L. Rowland and Gladys 
Rowland were passengers in an automobile operated by the defendant, 
Ray J. Ratliff, proceeding in a southerly direction on 5th Street, N. W., 
Washington, D.C. At the intersection of Taylor Street, said automobile 
was involved in a collision with an automobile which was being operated 
by the defendant, James Calvin Mathis, in an easterly direction on Tay- 
lor Street. Said collision was caused by the concurrent negligence of 
the defendants James Calvin Mathis and Ray J. Ratliff in the operation 
of their respective automobiles. 

3. Asa result of defendants' negligence aforesaid, the plaintiff 
James L. Rowland sustained severe, painful and permanent injuries to 
his head, body and limbs, which have necessitated medical care and ex- 
penses for same, loss of time from his employment and other miscellane- 
ous expenses. Plaintiff will continue to suffer from said injuries and in- 
cur expenses because of said injuries for an indefinite period of time in 
the future. He has also lost the services, society and consortium of his 
wife, Gladys Rowland, who was injured in the same accident and he has 
incurred, and in the future will incur expense for his wife's hospitaliza- 
tion, medical care and other miscellaneous items. 

4. Also as a result of defendants' negligence, the plaintiff Gladys 
Rowland sustained severe painful and permanent injuries to her head, 


‘ body and limbs which have required hospitalization, medical care, loss 


of time from employment and will require further medical care and loss 


of time from employment for an indefinite period in the future. Plaintiff 
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Gladys Rowland has also lost the services, society and consortium of 
her husband, James L. Rowland who was injured in the same accident. 

WHEREFORE, James L. Rowland sues the defendants and demands 

judgment against them in the sum of Fifteen Thousand Dollars ($15, 000. 00); 
and Gladys Rowland sues the defendants and demands judgment against 
them in the sum of Thirty Five Thousand Dollars ($35, 000. 00), besides 
costs. 

COLLINS AND ANDERSON 


By /s/ Robert E. Anderson 
Attorneys for Plaintiffs 
518 Mills Building 
Washington 6, D.C. 


Plaintiffs demand trial by Jury. 


/s/ Robert E. Anderson 


[ Filed February 12, 1959] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAXINE BRYANT, 
Plaintiff, 


Ms Civil Action No. 157-58 


RAY J. RATLIFF, etal., 
Defendants. 


PLAINTIFF'S PRETRIAL STATEMENT 

On June 4, 1957, plaintiff was a passenger in a car owned and 
operated by defendant Ratliff. Said car was in a collision at Fifth and 
Taylor Streets, N.W., with a further car owned and operated by defend- 
ant Mathis. 

Plaintiff claims that the concurrent negligence of defendants in 
driving at excessive speed, failing to give full time and attention, violat- 
ing pertinent traffic regulations, and failing to have their cars under 
proper control caused the accident. 
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Plaintiff sustained numerous fractures to her pelvis and ribs, 
contusions, traumatic shock, and other injuries details of which have 
been provided defendants. Itemized list of special damages totaling 
$8, 025. 83 has also been provided defendants. Plaintiff still suffers 
from her injuries and claims permanency. 
STIPULATIONS REQUESTED 
Ownership of both vehicles. 
Admission of fraffic Regulations without formal proof. 
Hospital records and X-rays. 
Police department photographs, if any. 


WHITEFORD, HART, CARMODY 
& WILSON 


By /s/ Harry L. Ryan, Jr. 
815 Fifteenth Street, N. W. 
Washington 5, D.C. 
Attorneys for Plaintiff 


[Filed February 12, 1959] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES L. ROWLAND et al., 
Plaintiffs, 


Vv. 


JAMES C. MATHIS 
and 
RAY J. RATLIFF, 


1791-57 
157-58 


Defendants. 


) 
) 
) 
) Civil Action Nos. 2239-57 
) 
) 
) 


DEFENDANT RATLIFF'S PRE-TRIAL STATEMENT 
Defendant Ratliff admits that an accident occurred on June 4, 1957, 
between an automobile owned and operated by him, and an automobile 
owned and operated by the co-defendant Mathis, and that all plaintiffs 


were passengers in his automobile at the time. 
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Defendant Ratliff denies negligence and denies that he violated any 
traffic regulations ofthe District of Columbia, and states that the accident 
was caused solely by the negligence of the defendant Mathis. 


ALLEGATIONS AS TO NEGLIGENCE OF DEFENDANT MATHIS: 
(1) disregarding a stop sign; 
(2) failure to yield the right of way to another motor vehicle; 
(3) failure to keep a proper lookout; 
(4) traveling at an excessive speed under the existing circumstances; 
(5) “failure to give full time and attention to the operation of his 
‘automobile; 
(6) failure to keep his vehicle under proper control. 


CROSS-CLAIM AGAINST DEFENDANT MATHIS 
Defendant Ratliff demands contribution from the defendant Mathis; 
and judgment for the following damages caused by the negligence of the 
defendant Mathis: 
(1) Damages to his automobile $ 752. 46 


(2) The property damage - plates, tray 
flashlight, onyx stone from ring, 
cleaning of clothes and upholstery, 
shrine car emblem, and tire chains. 128.50 
Xrays and medical bills. 35. 00 
Loss of one day's work. 20. 00 


STIPULATIONS 
Ownership of the automobiles. 
Pertinent traffic regulations of the District of Columbia. 
Photographs of the scene of the accident, without formal proof. 
Certified plat of the roadways and intersection involved in the 
accident, said plat prepared by Highway Department of the 
District of Columbia. 


/s/ Lawrence E. Carr, Jr. 
Attorney for Defendant Ratliff 
218 Mills Building 
Washington, D.C. 
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[ Filed February 12, 1959] IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAXINE BRYANT, 
Plaintiff, 


a Civil Action No. 157-58 


RAY J. RATLIFF, etal., 
Defendants. 


PRETRIAL STATEMENT OF DEFENDANT, 
JAMES CALVIN MATHIS 


This defendant reasserts the defenses set forth in his Answers to 


the Complaint and Crossclaim. He denies all allegations of negligence 


on his part and says that the injuries and damages, if any there were, 
alleged to have been suffered by the plaintiff, were caused by the sole 
or contributory negligence of the defendant, Ray J. Ratliff. 

This defendant asserts a crossclaim against the defendant, Ray 
J. Ratliff, and says that if it be adjudged herein that this defendant was 
negligent and that the defendant Ray J. Ratliff was negligent, then this 
defendant is entitled to a judgment over against the defendant Ray J. 
Ratliff by way of contribution for one-half of any sum recovered by the 
plaintiff against this defendant. 
STIPULATION REQUESTED: 

Motor Vehicle and Traffic Regulations of the District of Columbia. 


JACKSON AND GRAY 


By: Robert M. Gray 
Attorneys for Defendant, James 
Calvin Mathis, 
719 - 15th Street, N.W., 
Washington, D.C. 
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[ Filed February 12, 1959] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES L, ROWLAND, et al., ) 
Plaintiffs, 


) Civil Action Nos. 2239-57 
) 157-58 
1791-57 
) 


v. 


JAMES C. MATHIS, etal., 
Defendants. 
PRETRIAL PROCiE DINGS 

Civil Action Nos. 157-58, 2239-57, and 1791-57 have been con- 
solidated for pretrial and trial. 

These are actions for damages on account of personal injury aris- 
ing out of the same accident. 

All Ps were passengers in an automobile owned and operated by D 
Ratliff which was in collision at 5th and Taylor Sts., N.W. with another 
automobile operated by D Mathis. Ps claim that they sustained personal 
injuries as a result of the concurrent negligence of both Ds and violation 
of the D.C. Traffic Regulations. 

Each group of plaintiffs has filed a pretrial statement setting forth 
specifications of negligence relied on, the injuries sustained by them 
respectively, and the special damages claimed respectively, and each 
of the pretrial statements is attached hereto and made a part hereof. 

Ds Mathis and Ratliff have respectively filed pre-trial statements 
which are likewise made a part hereof. D Ratliff admits the ownership 
and operation of the automobile in question and the occurrence of the 
accident between his automobile and the automobile of Mathis, admits 
the status of all Ps as passengers in his automobile, denies negligence 
on his part and asserts the collision was caused by the sole negligence 
of D Mathis, specifications of which are set forth in the pretrial state- 
ment. 

D Mathis denies negligence on his part and asserts the accident 


was caused by the sole negligence of D Ratliff. 
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Each D has filed a cross claim against the other for contribution 
and D Ratliff also cross claims on account of property damage, xray and 
medical bills and loss of one day's wages. In their respective cross 
claims for contribution each D asserts that the accident was caused by 
the concurrent negligence of the other, if he is found to be negligent. 

D Mathis is given leave to file within the next 2 days an amendment 
to his pretrial statement eoneerning contributory negligence on the part 
of the Ps provided it sets forth in detail the specifications of negligence 
relied on. 


Traffic Regulations may be received in evidence without formal 


proof subject to any other proper objection. 

In view of D Mathis request for an amendment to his pretrial state- 
ment to include contributory negligence of Ps, P is given the right to take 
the deposition of D Ratliff provided the same does not delay the trial, and 
provided the deposition is limited to this sole point of contributory negli- 
gence. 

Hospital records and X ray plates may be received in evidence 
without formal proof subject to every other proper objection. Bills 
initialed by the pretrial judge may be received in evidence without formal 
proof and without proof of reasonableness but subject to any other proper 
objection. 

Letter initialed by the pretrial judge showing record of Miss Row- 
land's absence from her employment initialed by the pretrial judge may 
be received in evidence. It is agreed that the vehicles involved in the 
collision were owned by Mathis and Ratliff respectively. Photographs 
initialed by the pretrial judge may be received in evidence without formal 
proof subject to any other proper objection. Certified plat initialed by 
the pretrial judge may be received in evidence without formal proof. 

Ds have filed pretrial statements and they are made a part hereof. 
The parties agree that each will provide the names and addresses of 
witnesses to the occurrence to each other within the next 10 days. 


/s/ David A. Pine 
February 11, 1959 Judge 
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[ Filed February 12, 1959] 
IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAXINE BRYANT, 
Plaintiff, 
Civil Action No. 157-58 


RAY J. RATLIFF, et al., 
Defendants. 


) 
) 
) 
) 
) 
) 


SECOND DEFENSE OF DEFENDANT MATHIS 


For a further defense to the complaint of Maxine Bryant herein, 
this defendant says that said plaintiff was herself guilty of negligence 
which was a proximate cause of the injuries and damages of which she 
complains, if any there were, in this, that said plaintiff by conversing 
with the defendant Ratliff and the other passengers in the automobile, 
diverted the attention of the defendant Ratliff from the operation of his 
said automobile. 


[ Leave to file granted, 
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EXCERPTS FROM CERTIFIED RECORD OF 
OFFICIAL COURT REPORTER 


| Filed October 22, 1959] 


Wednesday, April 29, 1959. 

The above-entitled cause came on for further trial before the 
HONORABLE CHARLES F. McLAUGHLIN, a judge in the United States 
District Court, anda jury, at 10:35 a.m. 

APPEARANCES: 

On behalf of plaintiffs Rowland: 
CHARLES C. COLLINS, Esq. 

On behalf of plaintiff Bryant: 
HARRY L. RYAN, JR., Esq. 

On behalf of Plaintiff Harris: 
HOWARD A. VOGEL, Esq. 

On behalf of defendant Mathis: 
ROBERT M. GRAY, Esq. 

On behalf of defendant Ratliff: 


LAWRENCE E. CARR, Jr., Esq., and 
MICHAEL F. X. DOLAN, Esq. 


* * 
JAMES L. ROWLAND 
one of the plaintiffs, was called as a witness for the plaintiffs Rowland 
and, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. COLLINS: 

Q. Mr. Rowland, will you kindly keep your voice up so all 
these gentlemen over here can hear you and these other ladies and 
gentlemen of the jury. Will you please state your full name, sir? 

A. James L. Rowland. 


* * * * * 


Q. And did you get into Mr. Ratliff's automobile? A. I did, 


Q. And where were you seated in the Ratliff automobile, sir? 
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A. Inthe rear seat in the center. 
* * * * 
Q. And who else was in the car? A. To my left, Mrs. Row- 
land, to my right, Mrs. Bryant, driving, Mr. Ratliff, next to him in 
the middle, Mrs. Ratliff, on the right, Mrs. Harris. 


* * * * 


Q. Now, are you able to recall, Mr. Rowland, where the 


various injured people were after the accident ? Let us start with you. 


Where were you after this accident occurred? Were you in the auto- 
mobile? A. I was in the automobile. 

Q@. And were you in the same position you had been before the 
accident occurred? A. No, sir. As best I remember, I was on the 
floor partly in the door. 

Q. Now, where was Mrs. Rowland? A. She was on the floor. 

Q. Where was Mrs. Bryant? A. She was approximately fif- 
teen feet lying on the sidewalk close to the wall. 

Q. Was she lying on the sidewalk near the Ratliff car? A. Yes, 


* * * * 


37 MR. COLLINS: May this witness now step down with the under- 
standing that we had, Your Honor, that he will resume the stand at a 
later date to describe his injuries. 

THE COURT: Yes. That understanding will prevail regarding 
all the witnesses who testify regarding the accident. 


* * * * 


38 April 30, 1959. 
* 
40 MAXINE BRYANT 
a plaintiff, assumed the witness stand on her own behalf, and having 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RYAN: 
Q. Mrs. Bryant, will you state your name, please? 


A. Maxine Bryant. 
* * * *K 


Q. On this evening of June 4th, 1957 you were riding in the 


automobile of Mr. Ratliff, as a passenger, after the Eastern Star 
meeting? A. That's right. 

Q. Do you recall about what time the meeting broke up? A. I 
don't know exactly, but roughly 11:15 to 11:30. 

Q. And the group which has been identified here as Mr. and 
Mrs. Rowland, Mrs. Harris, Mrs. Ratliff, Mr. Ratliff , and you, all 
came out together and got into his car? A. That's right. 

* * ok * 

Q. Mrs. Bryant, when you left the meeting, had it started to 
rain then? A. It was misting, sprinkling. 

Q. Enough so that you needed your windshield wipers on, inso- 
far as the car would have been concerned ? A. I don't know. 

Q. You don't recall that. In what part of the automobile were 
you seated? A. Right rear. 

Q. And beside you was Mr. Rowland, as he has testified, and 
beside him Mrs. Rowland? A. That's right. 

Q. And the passengers seated in the front were as they have 
indicated? A. That's right. 

Q. Were you familiar with the names of the streets over which 
you were travelling? A. No, sir. 

Q. Insofar as you know, you know that this accident happened 
while you were being driven south on 5th Street, Northwest? A. Yes, 
sir. 

Q. And at the intersection of Taylor. Do you recall your prog- 
ress aS you were driven through the block immediately preceding the 
accident ? A. What do you mean, our progress? 

Q. Were you observant, were you looking around, were you 
cognizant of the motions of the car? A. Can you ask me another way? 

Q. Well, what were you doing during the block immediately 
prior to the accident, if anything? A. We were talking. 
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Q. That is, the entire group? A. I think so. 

Q. And in general what were you discussing? A. We were 
discussing the meeting that we had just had. 

Q. And that was just a general discussion between the group of 
passengers? A. Well, actually, Mrs. Ratliff had performed her 
duties that night in'a very superb manner and we were complimenting 
her. 

Q. All right. Now, then, as you got near the intersection of 
Taylor Street did you at any time prior to getting to the intersection 

43 have occasion to look out to the right of your car? A. Yes, sir. 

Q. And in doing that what, if anything, did you observe? 

A. Two headlights. 

Q. Just take it easy, Mrs. Bryant. Where were those two 
headlights? A. On my right. 

Q. You were in the right rear. Can you tell us whether they 
were directly to your right or up ahead of you to the right, tell us which 
way you were looking to see those two headlights? A. I looked right to 
my right. It was diagonally, coming from this street that we hadn't 
come to yet. 

Q. That you had not come to yet? A. Yes. 

Q. Would that be Taylor Street? A. Yes, sir. 

Q. When you saw those lights to your right do you know about 
how far you were from having gotten to Taylor Street? A. About 50 to 
60 feet. 

Q. And in seeing those lights to your right did you form any 
mental conception as to how far those lights were from 5th Street, the 
street on which you were on? A. They were about the same distance 
away that we were from the intersection. 

44 Q. Do you know whether those lights were moving or whether 
they were standing still? A. They were moving. 

Q. And they were moving in a direction so that they were com- 
ing toward and approaching the car in which you were riding? 

A. That's right. 
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Q. Was anything said or done by anyone at or about that point 
insofar as any passengers in your car were concerned? Was there 
anything said about lights or about anything else? A. I didn't hear 
them. 

Q. Mrs. Bryant, about how fast was your car being operated 
at that point? A. About 35 to 40, I would think. 

Q. From the time, then, that you saw the lights on your right 
and at the position at which you have fixed your car, was your car 
slowed down in any manner? A. No, sir. 

Q. Was it turned or its course changed in any manner ? 

A. Not to my knowledge. 

Q. Did you at any time prior to the actual happening of the 
accident become conscious of any slowing down or the application of 
any brakes? A. No, sir. 

45 Q. Was its course in any way changed? A. I didn't know it if 
it was. 

Q. Was any horn or signal sounded? A. No, sir. 

Q. What is the next thing that you recall? A. After I saw the 
lights ? 

Q. Yes. A. My clothes being cut off me. 

Q. You have no further conscious recollection of anything that 
transpired between the time you saw those lights and the time you were 


being treated at the hospital? A. I saw those lights and I thought--I 


wondered if he was going to stop, and I don't remember anything else. 
* 2 * bd 
CROSS EXAMINATION 
BY MR. CARR: 
* * * * 

48 Q. You have testified that it was your feeling that the automo- 
bile was travelling 35 or 45 miles an hour, is that correct? A. 35 to 
40. 

Q. 35 to 40 miles an hour, is that correct? A. Yes, sir. 
Q. And was it also your feeling that Mr. Ratliff was speeding ? 
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A. I didn't think about that. 
Q. Well, did you have a feeling of apprehension that he was 
travelling at an excessive rate of speed? This is prior to the accident 


and prior to your seeing the other car. A. Oh, we were all in a very 
happy frame of mind and I did not think about that. 
Q. Were you aware of the fact that the speed limit on most of 


the streets in Washington, D. C., is 25 miles an hour? A. No, sir. 

Q. Am I right in saying that you were not apprehensive and 
you did not consider that Mr. Ratliff was speeding prior to the acci- 
dent? A. It never occurred to me that he might be speeding, no, sir. 

49 Q. Did you look at the speedometer any time during that block 
from Upshur Street to Taylor Street? A. No, sir. 

Q. Then this estimate of 35 to 40 miles an hour is merely a 
feeling that you have now, is that correct? A. I can tell you howI 
arrived at that. 

Q. Please do. A. We had occasion to make some trips to 
Bethesda, several of them, and at that time I sat in the same identical 
spot, and when I felt the car was going at the same rate of speed that 
I thought that it was going that night, then I looked at the speedometer. 
And that is how I arrived at it. 

* * * * 

55 Q. Mrs. Bryant, I show you a statement dated August 12, 
1957 and ask you if this is your signature on the lower lefthand corner ? 
A. Yes, Sir. 

Q. You are the Maxine Bryant that lived at this time at 1326 - 
28th Street, Southeast? A. Yes, sir. 

* * * * 

Q. Now, Iam going to read part of the statement that I have 
shown to you and ask you whether that is correct or not. "Prior to 
this accident I had been to an Eastern Star meeting and was being 
taken home by Mr.) Ray J. Ratliff. I was a passenger on the right 
rear seat.”’ That is correct, is itnot? A. Yes. 


Q. "I remember getting into Mr. Ratliff's car and then some 
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time later awaking in the hospital. I do not recall the accident itself 


or the events leading up to same. I do not even recall the location of 


the accident. I do not recall the manner in which Mr. Ratliff was 
driving at that time."’ Did you make those statements? A. Yes, sir, 
I did. 

* * * * 

Q. Now, at the time of this accident you were employed in the 
government, amIright? A. In the House of Representatives. 

Q. Am I right in saying that you held a very, very responsible 
position? A. Yes, sir. 

Q. In fact, you were paid a salary of almost $12,000 a year? 
A. Yes, sir. 

Q. And having such a position, am I also correct in saying that 
you were well aware of the importance of documents and the importance 
of your signature on documents? A. I don't believe I understand your 
question. 

Q. Well, I said, in light of the fact that you held a very respon- 
sible position, were paid a very good salary, am I right in saying that 
you were aware of the importance of documents, any document, writ- 
ten document, and your signature on this document? A. Well, of 
course, yes, sir. 


* 2 


BY MR. GRAY: 

* * * * 

Q. You testified about some conversation that took place in the 
automobile on the drive toward home, is that correct? A. Yes, sir. 

Q. Now, could you tell us, did you participate in that conver- 
sation? A. Yes, Sir. 

Q. And do you recall with whom you were talking? A. Well, 

61 as I remember, each of us had complimented Mrs. Ratliff and 

I complimented Mr. Ratliff because he had done an outstanding job. 

Q. Did he say anything in response to that? A. I don't remem- 
ber whether he said anything or not. 
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Q. Did he do anything in response to that? A. Well, it pleased 


Q. How do you know? A. He smiled. 

Q. How did you know he smiled? A. He turned his head and 
smiled at me. 

Q. While he was driving the car? A. Yes, Sir. 

* * * 
Friday, May 1, 1959. 
* * * 
ARTHUR BENJAMIN WEIN 
was called as a witness for the plaintiff Harris and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. VOGEL: 

Q. Dr. Wein, would you please state your name and your office 
-attdmess? A. Yes. Arthur Benjamin Wein. 

* * * * 

Q. Dr. Wein, could you please tell us whether you are in any 
specialized field in the medical practice? A. Yes. I do orthopedic 
surgery. 

* * * * 

93 Q. Doctor, will you please tell us whether there came a time 
that you examined and treated Mrs. Gertrude Harris? A. Yes. 

Q. Will you please tell this jury under what circumstances? 


Describe how you found her and what you did. A. Mrs. Harris suf- 


fered injuries in an auto collision on 6/4/57, approximately eleven 


o'clock in the evening, and was rushed by ambulance to the Emergency 
Hospital in a critical condition for treatment. She was seen by an 
internist, Dr. Morton Rose, who spent the entire night from midnight 
until six or seven in the morning treating her for shock and extreme 
94 blood loss. ‘As a result of her multiple fractures and the bleed- 
ing which occurred inside her body, plus the cerebral concussion, the 


semiconsciousness that she was in through the night, kept the Doctor 
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busy through those early hours. 

When he was able to see his way clear to get in touch with me 
and start orthopedic treatment, I was called and saw that patient the 
first thing in the morning. The following injuries were of greatest 
importance: the extreme pelvic fracture, the left shoulder fracture, 
the possible internal injuries, the shock that the patient was in, the 
extreme blood loss internally as I mentioned. She had multiple abra- 
sions and contusions, and she was just teetering on a critical line dur- 
ing those hours. 

As time went on, I believe in the next few days, I was able to 
see safety in anesthetic, which was administered in an attempt to re- 
duce or return to the normal anatomical position a marked upward 
displacement and rotation of the pelvis which had resulted from the 
accide nt. 

“his sixty-nine year old patient with a background of shock and 
all was in a rather frail situation and not too much could be done. 
However, we did attempt to pull that left leg down and reduce the pelvic 
fracture. 

The immediate post operative condition or treatment, rather, 
was the application of a plaster cast that went all the way from her 

95 chest down to the knees. This is called a double half spica. 
In addition, the patient was forced to lie on her right side so that with 
traction and the application of adhesive tape material and weights 
constantmall could be maintained on that left leg to continue to over- 
come the muscle spasm and the pull against the normal alignment of 
the bones. 

The Blood loss had to be continuously replaced. Fluid balance 
was way off. She suffered heart symptoms which required the constant 
care of the medical man through EG, electrocardiographs. There was 
trouble with her urine. At one time blood was found in her urine. She 


also had tarry or black stools which are indicative of hemorrhage of 
blood within the bowel. 
She needed constant, all around the clock nursing care. The 
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patient was absolutely unable to feed herself with a fractured shoulder, 
fractured pelvis, and one position. She was unfortunately incontinent 
with lack of control of her urine and at times her bowel movements. 
There was a rather horrible odor that had a tendency to develop that 
required constant air-conditioning. 

She had to be removed from a ward situation to a private room 
for her comfort and for the concern of all other patients in the hospital, 
and this condition went on for approximately six weeks after which time 
the cast had broken down so badly from the excretia that not only was 
it necessary to change it for the fact that she had lost so much weight 

96 and the cast: had become so enlarged and wasn't serving a good 
purpose, but it was|also so destroyed. And, again, she was taken to 
the cast room to have this changed. 

Constant requirement of narcotics and drugs to alleviate pain. 
Towards the end of the twelfth week, we were able to remove the cast 
and start a program of rehabilitation, which meant daily treatments at 
first in her bed to limber up the shoulder as much as possible and then 
to try to get the patient into an upright sitting position since she had 
been flat on her back for so many, many weeks that the stabilization of 
her blood pressure had to be accomplished, because you can't suddenly 
come from a lying position into a sitting position without feeling whoozy 
and faint. There is a slow process there, especially in an older per- 


son to get them rehabilitated into the sitting position first, and then 


finally in parallel bars to walk without weight bearing on their left leg, 


and then crutches, which are treacherous, and finally the patient was 

able to use a cane. But all this was associated with a great deal of 

personal pain and suffering, despite the fact that she had constantly 

tried to improve and get well as fast as possible, being an active person 

all of her life. 

There did come a time, approximately three months later, that 

she was sufficiently well to make it possible for her to leave the hospi- 

97 tal. And under the care of her son in Ohio, she was permitted 


to go there for follow-up treatment. 
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Unfortunately, the bed rest over a prolonged period of time re- 
sulted in bladder-stone development, which necessitated a surgical 
procedure for its removal, since the doctor was unable to remove the 
stone through instrumentation and in the conservative approach. 

About a year after her trip to Ohio, she returned to Washington 
where I again had a chance to examine her. At this time more accu- 
rate measurements can be taken of all her deformities. She had lost a 
considerable amount of weight, approximately thirty-five pounds. 

She walked with a severe limp, required the use of a cane on her right 
side to support the left. There was in a standing position the shoulder 
at this time, the right shoulder being markedly higher than the left. 
Her pelvis likewise showed a deformity, the left pelvis being higher 
than the right. The spine hada scoliosis or a curvature due to the in- 
equality of the pelvis. She was wearing a one-inch heel elevation in 
an attempt to level the pelvis to take the strain from her back. 

I wanted to mention that in addition to her cane and all she was 
placed in a low-back braceto support her lower back at the time she 
was in the hospital and she was able to be up and around for the first 
time. This was worn continuously and still has been worn. 

At the time of her visit in 1958 in my office, she was unable to 
be self-sufficient. She required the use of someone at home to help 
her get along with her daily routines of living. Now, not employed as 
such, but just to get around and take care of herself. No particular 
position was comfortable, sitting, lying, standing, especially, all due 


to the residual anatomical deformities as a result of the fracture of 


the pelvis, and her shoulder again suffered residual disabilities from 


a very severely rotated and badly aligned reduction. 

She was allowed to return to her home again. And I recently 
saw her for another examination at which time I found that the condition 
had not improved. In fact, if anything, it was a bit worse. It seemed 
that her tolerance for pain was lessening, that her disability was in- 
creasing, that in no way had she shown improvement, either roentgeno- 
logically by X-ray evidence or by physical examination and that she had 
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reached a plateau as far as offering treatment any any chance of im- 
provement was concerned. 

On the other hand, however, I did feel that if her pain persis- 
ted that it might necessarily be mandatory to perform surgery to 
freeze that pelvic joint, the pelvis which is attached to the spine in 
order to alleviate some of her pain and disability. 

Ed * * * 

99 Q. Doctor, when Mrs. Harris came to see you recently, when 
was the most recent time that you saw her? A. The 25th of March, 
this year. 

Q. Did you get a history from her as to what had transpired 
while she was in Dayton, Ohio? A. Yes, sir. That her pain had per- 

100 sisted, her headaches had persisted, her bladder problem had 
cleared up. She had not gained any weight. She was still disabled and 
required the use of medication to alleviate pain constantly and required 
help to carry on. 

Q. Now, in an attempt recently to evaluate what her condition 
is, what happened since you last saw her? Did you ask her whether 
she had been further hospitalized while she was in Dayton, Ohio? 

A. I don't believe I did. 

Q. Has it come to your knowledge at all that she was hospital- 
ized approximately two or three months after she had left Washington, 
D.C.? A. Yes. I referred to that in my statement where she was 


operated on for a kidney stone. 
Cs * * * 


101 Q. Doctor, do you have X-rays? A. Yes. 


Q@. Could you please show the X-rays during the progress of 
your examination so that the jury may get a better idea of the situation ? 
A. It is very difficult to understand the abnormal unless you know what 
the normal picture looks like. So I have purposely brought along two 
X-rays, one of the pelvis considered normal and this one. This is the 
pelvis. This is the birth canal. This is the tail bone, the tip end of 
the spine. This is the sacrum and this is the ilium. This is the sacro- 
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102 iliac joint through here. This is the pubic bone, and this is the 
ischial bone. These three make up the pelvic bone of one side, and it 
joins the pelvis through a synthesis here, which is not a true joint, but 
it also joins the spine through two sacro-iliac joints. This is the hip 
socket, and this is the head of the femur or the drumstick bone, and I 
shall continue on the abnormal X-rays. This is the normal shoulder. 
This is a socket of the shoulder blade which serves as a joint for the 
head of the upper arm or the humerus. This is just a portion of the 
collarbone, and this is a continuation, a projection of the shoulder 
blade which unites the collarbone and also acts as part of the joint of 
the head of the shoulder. With that, we are ready to see the abnormal 
X-rays. 

* * * * 

105 THE WITNESS: This is one of the many films which I shall 
show to show the fracture area involved. This is the left hip (indicat- 
ing). Now, you immediately see that this has a different shape than 
this (indicating) merely because it has been rotated; and that is part 
of the fracture process, a rotation of that ilium. Here again (indicating) 
you see extremely wide and deformed fracture sights of the pubis and 
here again of the ischium. And here again at the junction of the ischium 
and the pubis (indicating). It has been noted by the X-ray department 
that the fracture involved the acetabulum. 

This might help you to see more clearly again (witness indicat- 
ing on another X-ray) the normal sacro-iliac joint here (indicating) , 
and the markedly disrupted joint with almost a half an inch separation. 
This is the area which I have proposed might some day be subjected to 
surgery in an attempt to weld or fuse or solidify the sacrum with the 
ilium. 

* * 

107 BY MR. VOGEL: 

Q. Doctor, may I ask you this question. Have you eompleted 
your discussion of Plaintiff's Exhibit No. 2? A. Not entirely. I may 


refer to it again. If I do, I shall return to the number and indicate it. 
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bd * * * 
THE WITNESS: * * * On Exhibit No. 2, it is obvious that this 
entire half of the pelvis has been displaced upwardly and rotated, as 
evidenced by this iliac, the spine being flat as shown by the spinus 


processes. This would account for the shortening, and would explain 


the pain which has resulted from a crushing deformity of the normal 
sacro-iliac anatomy. 

In No. 3, you will see the small comminuted fragments. 

BY MR. VOGEL: 

Q. Pardon me at this point. When you say comminuted frac- 
ture, would you please explain to the jury the meaning of comminuted? 

108 A. Comminuted means broken up into small parts here (indi- 
cating), here (indicating), here (indicating), and multiple small parts 
throughout the pelvic range. 

So much for the pelvis. And now I shall compare the recent 
shoulder X-rays with the normal anatomy. These are X-rays taken on 
3/31/59, Christie, Groover & Merritt. All of these that Iam showing 
this morning are the property of that radiology department. 

* * * * 

Q. Proceed, Doctor. A. Comparing Exhibit No. 4, the left 
shoulder, with the normal shoulder joint, you immediately see the 
gross deformity of the head of the humerus. You seen an excessive 
amount of callus formation and an actual rotation of the head. Instead 
of it being straight on in the normal position, it has been tilted almost 

109 approximating a ninety degree tilt. 

It is difficult to see from X-ray the great amount of soft tissue 
damage that has resulted in this joint. The capsul or covering of the 
joint has been indirectly--we infer through examination and understand- 
ing of these fractures and having seen them openly--been torn and dis- 
rupted, muscles have been torn away, ligaments, tendons, all of which 
help to explain the marked loss of normal function of the shoulder, not 
just the bone and its socket; but you must keep in mind all the soft 


tissues that have been severely damaged. 
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And this is another picture, Exhibit No. 5, which will show 
again the extreme deformity, rotation, and ultimate callus healing of 
this fragment which was entirely broken off from the shaft of the bone 
when it was first injured. It has grown back on to it and through this 
cementing or callus process. 

Again I want to bring to your attention the difference in appear- 
ance of this bone with normal bone. Now, I must introduce this factor. 
This is not a bone of the same age of this person. However, taking 
into consideration what normal bone for this person would be, there is 
marked wash away of calcium. So that this looks very much like air 
or dark, as you see, rather than bony as you see over here. 

I must return to these X-rays while I think of the wash away 

110 process of the left hip. And this again is noted by the roent- 
genologists as being washed out. There are spotty areas as compared 
with the normal right side, all of which is indicative objectively that 
this woman cannot use her left hip and does not use it. And so the bone 
material washes away. That is known as disuse atrophy. Bearing in 
mind that Iam not a radiologist, but in the twenty years since gradua- 
tion from medical school, I have seen very likely as many X-rays as 
are read by roentgenologists who have recently obtained their degree. 
So although I don't qualify as a roentgenologist, I do see enough bone 


X-rays and interpret them so I can help point these things out to you. 
These, of course, have been stated by roentgenologists, and I do repeat 


and corroborate their findings. 

* bd * Ed 

111 Q. Would you consider, Doctor, that these X-rays that you 

have shown to the jury suffices to show the injuries that have been sus- 
tained by Mrs. Harris to her left shoulder and to her left pelvis? 
A. With one exception, that I would like to show the recent X-rays of 
the pelvis. Ihave them here. That should be satisfactory. 

Q. Doctor, we are now designating this X-ray as Plaintiff's 


Exhibit No. 6, and could you please tell us what date that is. 
* * * x 
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112 THE WITNESS: No. 6 was taken on 3/31/59, Christie, Groov- 
er, & Merritt, and it shows the most recent findings of these multiple 
fractures. Here the pubis, the ischium with its comminutions having 
attached themselves as bony spurs now. This patient has a great deal 
of tenderness in this area as being understandable through these ab- 
normalities, these excresences as compared with the normal right 
side. And here you still see the gap, the separation. Here you see 
the elevation of this point here, which should be way down here as 
compared with a normal one over here. You see how this has gone 
way up approximately one or more inches, since we can indirectly 
understand that by the heel elevation she wears. 

Again you see the washing away, the disuse atrophy of this 
bone, and the entire side as compared with the normal trabeculated and 
calcified right side. 

Another view, Exhibit No. 7, taken on 3/31/59, again shows the 
marked rotation of the iliac crest and the disruption of the entire pelvis 
and its attachment to the sacrum. 

* * * * 

113 Q. You just mentioned, Doctor, that X-rays were taken of the 
skull but they were negative for fracture. That means there were no 
fractures in the skull. But can you tell us from your observations 
whether there was severe head injury on the basis of your observation, 
symptoms, and examination? A. Yes. The patient suffered a severe 
contusion to her left forehead. There was a great deal of blood trapped 
underneath the skin, which was later aspirated; on admission she was 
semicomatose. 

114 Q. That means semiconscious? A. Semiconscious. And she 
remained dazed for many days, suffering from retrograde amnesia or 
the loss of memory of what had happened from the impact on. 


Q. By retrograde amnesia, Doctor, do you mean forgetting 


what had happened previous to the accident, backward? A. No. From 
the time of the accident on. 


Q. Retrograde from the time of the accident forward or 
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backward? A. From the moment the accident happened, she couldn't 
remember exactly what had happened just prior to it nor anything after- 
wards. 
* * * * 


Q. Doctor, you mentioned something about the washing away 


of the bone and disuse atrophy of both the left shoulder and the left 
pelvic area. Could you please tell us whether the fact that Mrs. Harris 
was a woman of sixty-nine at the time, whether this washing away can 

115 be connected in any way with age? A. No, because I specific- 
ally mentioned that the right side doesn't show the disuse on the films 
taken as recently as a month ago. 

Q. Would you say, therefore, Doctor, that this washing away 
and this disuse, this malfunction of that area both in the shoulder and 
the pelvic area is a proximate result of the injuries she sustained in 
this accident? A. Yes. And as I think anyone can see from here, that 
the outer edges of the bone of the, on the left side are less white or less 
dense than the right side which is on the side of the jury. It is obvious 
to me from here. 

Q. Could you tell this jury, Doctor, what effect this type of 
injury is going to have or both these injuries are going to have upon 
Mrs. Harris's ability to move her left shoulder, for example, in the 
ordinary living of washing or bathing or cleaning or any of the usual 
household duties that are performed by the average woman? A. Well, 
I think her statements I can fully appreciate as being quite normal, that 
she is unable to be self-sufficient and does require the use of someone 
to help her in her daily routine, health and hygiene activities as such. 

Q. With reference to the surgery that you believe may be 
necessary by reason of the progress of her condition, could you tell us 

116 approximately how much surgery would cost for that type of 
operation on the basis of your experience? A. Well, the operation it- 
self would possibly be about five hundred dollars, and then the after 
care would be extensive. It would mean long hospitalization, many 


visits, reapplication of casts, and all medical attention, I believe, from 
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the moment a fusion operation was started until finished, which would 
require up to a year. I think it wouldn't be unfair to consider an aver- 
age of a thousand dollars for the entire medical fee start to finish. 

Q. That is, the medical fee only? A. Yes. 

Q. That excludes hospitalization, X-rays, etc.? A. That 
would be much, much more. 

Q. About how many days do you think it would be necessary for 
her to remain in the hospital, approximately ? A. Depending upon 
whether she developed any complications, there again it is hard to say. 
If it went normally and all, I think the patient would be required to be 
in the hospital for up to four to six months. She would be in a body 
cast and would be unable to walk around. It would take up to six months 
to get union or fusion and solidification of that surgery before we would 
be able to take her out of a cast. 

Q. Doctor, could you tell us from your records how many sur- 


117 gical operations did you perform? A. The immediate one, 


which is called a closed reduction of both the shoulder and the pelvis 
later followed by closed reduction under an anesthetic, all the proce- 
dures that are called surgical as such. The rest of the treatment is 

conservative orthopedic routine treatment. 

Q. And can you tell us how many times you visited Mrs. Harris 
at the hospital? A. It was every day for many, many weeks, and then 
I might have skipped a day every now and then when she had leveled off, 
and I was in constant touch with her every day and with her nurses. 

Q. Now, she was in the hospital for sixty-seven days from 
June 4 to, I believe, September 17, Is it your testimony that you saw 
her substantially those sixty-seven times? A. I would say over fifty 
times during the sixty-seven. 

Q. What is your usual charge, Doctor, for a visit? A. A hos- 
pital visit is five to ten dollars, depending upon how much time I have 
to spend with the patient. 

@. And how much do you charge for surgery? What is your 
fee for this type of surgery that you performed on Mrs. Harris? 
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A. Well, the entire fee for the pelvic portion of her disability was a 
thousand dollars. For the shoulder and the multiple abrasions, con- 
tusions, and many othertreatments that were necessary, the aspira- 
tion of the forehead and casting again and so on, the bandaging, that all 

118 came to five hundred, a total of fifteen hundred dollars for all 
of her injuries. 

Q. Doctor, I have a bill here totaling sixteen hundred dollars. 
Does that include all of tle se visits, the operations, and the recent 
examinations? I show youthis bill. A. Yes. The latter hundred dol- 
lars in addition to the fifteen hundred brings up to date the visits during 
which I have seen her in 1958 and 1959, recently. 

Q. Doctor, have you been paid? A..No. I did get paid for a 
brace which was ordered since I put thirty-five dollars out for it my- 
self. She did pay that much. 

Q. Doctor, can you tell us on the basis of your experience in 
this medical area whether sixteen hundred dollars for all the work for 
all the services that you have rendered would be a reasonable charge? 
A. I think so, yes. 

* * * * 

119 Q. This may be obvious, but I should like to ask you this ques- 
tion. Doctor, can you tell us whether these injuries that you have des- 
cribed are of a permanent nature? A. Yes, they are, since roent- 
genologically and from an objective point of view during examinations 
made in the past two years, they haven't improved not one iota. 

Q. And was it your testimony a little while ago that as a matter 
of fact not only did they not improve but that the situation has gotten 
worse? A. Yes, sir. 

* * ; * 

121 GERTRUDE HARRIS 
one of the plaintiffs, was recalled as a witness in her own behalf and, 


having been previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VOGEL: 
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Q. Mrs. Harris, recontinuing the examination, can you tell 
this jury when you first recall having come to consciousness and what 
you observed when you did come to consciousness? A. Well, I don't 
know what day it was. I guess my son stayed about four days and I 

122 never saw him. So it must have been after this. I would say, 
until the second week. AndthenI noticed there was something on me, 
and I didn't know what it was. And I had my leg elevated, my left leg. 

Q. Did you have a cast about you when you woke up? A. Yes. 
I didn't know what it was. They told me it was a cast. I didn't know 
anything about the injury or anything then. 

Q. Now, when your leg was elevated, can you describe to this 
jury how it was elevated, what it was holding onto? A. Well, there 
was something that went across my bed. I was ona Special bed with 
a heavy board underneath and this was on a rod; and then they had it 
down in, they put something soft in there so they could put my leg up 
into it. And then I think they had a weight on it. 

* cs * * 

126 THE WITNESS: Mr. Vogel, Iam sorry, but words don't come 
to me easy. I should have said my left leg was in traction. 

Q. Your left leg? A. Yes. 

Q. Well, now, I will show you a photograph. Do you recall that 
photographs were taken of you? A. Yes, I do. 

Q. At the hospital? A. Yes, I do. 

Q. About July 17,1957? A. Yes. 

Q. Will you please look at it and tell us whether this shows 
your left leg in traction and in the position in which you described to 


the jury? A. Yes, it does. 
* * * 


127 MR. VOGEL: I do offer it into evidence. 
THE COURT: Well, the exhibit will be received in evidence. 


Plaintiff's Exhibit 9 is received in evidence, and the record made with 


respect to it will show in the record. Very well, proceed. 
(Flaintiff's Exhibit No. 9 was exhibited to the jury.) 
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THE COURT: Counsel may proceed with the examination. 
BY MR. VOGEL: 
Q. Mrs. Harris, starting from the head, could you please tell 
this jury what injuries you suffered and what you felt? A. Well, I had 
a lot of pain, and they told me my head was-- 


Q. Pardon me. You are not permitted to say what somebody 


else told you, but just on the basis of your own feeling and observation. 
Let us start with your face and head first. What did you feel or what 
did you observe? A. Well, I felt a numbness all across the forehead. 
I still have it down to my brows. My forehead is numb. But the cut, 
it didn't seem to feel sore, unless I had so much other pain that I 
couldn't feel it. But this would be hurting all the time. 

Q. Does it still bother you to this day? A. Yes, it does. 

128 Q. And as far as the head is concerned, do you find that there 
is any difference in your ability to remember between your condition 
prior to this accident and today? A. Yes, there is. 

Q. Would you please explain to this jury in what manner? 

A. Well, just as today, I should have said my leg was in traction. I 
just couldn't think of that word, and it came to me afterwards. And 
that is the way I will think of the name of a street, and then I will for- 
get it, and it will take me a while before I will remember it. 

Q. Now, as far as your shoulder is concerned, what pain did 
you feel at that time ? A. Well, I didn't have any use in my left arm 
at all. It laid across me like this (indicating). I didn't have any use 
of it. I didn't know whether it would get all right, but it was hurting. 
It was all swollen up, and I just couldn't use it. 

Q. Now, what about your left hip? A. Well, I was in so much 
pain all over. I knew my hip was hurt, and I knew my leg was some- 
thing the matter with it, but I was suffering so much that I was just in 
pain. AndI was in the cast, of course. I couldn't move. I lay flat on 
my back. 

129 Q. Mrs. Harris, do you recall how long you remained in that 
plaster cast? A. I think it was twelve weeks. 
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Q. And this was in the summertime. Could you tell this jury 


what effect, if any, this plaster cast had upon your body from the point 
of movement , from the point of natural excretory movement of yours 


or bowel movement is concerned? A. Well, for the first six weeks I 
had a catheter in, and then nothing could be done to help me. The 
nurse had to take care of me from the bed. And then what else was it 
you wanted? 

Q. Then I'was also asking you what effect the X-ray had upon 
your body? A. Oh, it got very hot. For some reason I got a round 
of hives. I never had them in my life before, and that was the most 
miserable thing I ever suffered in my life; and then I got what they 
call a cast sore. That was very, very painful. It is still with me. 
And I would be so hot that around about my knees would get so itchy 
and irritable that the nurse would use baby oil on me. 

Q. Now, as far as nurses are concerned, do you recall 
whether or not you had nurses around the clock? A. No, I don't. 

Q. Do you remember how many nurses you had? A. No, I 

130 don't. 

Q. Do you recall the names of any of the nurses? A. Well, 
Mrs. Allen I got to know later on. She was my day nurse. And then 
when they took the cast off and I was having so much pain, we had to 
get another nurse; and her name was Mrs. Kelly. 

Q. Do you remember any other nurses? A. I never saw them. 
I don't know anything about them. I had them, but-I don't know. 

Q. Mrs. Harris, you have just mentioned about your shoulder 
and your head and your hip. Did you feel any internal pain or pain from 
internal injuries? A. Yes, I did. 

Q. Will you please describe to this jury what pain you felt and 
in what portion of your body? A. I hada lot of pain and I would just 
take a drink of milk and I couldn't keep it on my stomach at all, and I 
was just uncomfortable all the time. Of course, they gave me seda- 
tions, I think, to ease the pain. 

Q. During this time that you were in the hospital, did there 
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come a time that you received any type of treatment in order to help 
you recuperate? A. Therapy treatment, you mean? 
Q. Yes. A. Yes. I will never forget Dr. Wein. He was the 


first one to come and take my hand away, and he raised it up, and I 


131 think everybody in the hospital would hear me. The pain was 


terrible. And then he had the therapy nurse come in every day; but, 
oh, the torture, I just called it torture. I couldn't stand it. I would 
cry, and I just couldn't take it. And I said to the Doctor, "If they 
would just leave me alone, I think maybe I can work this out myself." 
So I would get awake early in the morning and start trying to put my 
arm up. It would hurt terrible, but I could do it better myself that 
way. And then when the nurse would come in the next day, she could 
see that there was some improvement in it. So I worked with her. 
She didn't hurt me too much, and she didn't stay too long to hurt me. 
And then I worked with myself trying to get it well. 

Q. Now, did you do anything with your leg as far as this 
therapsutic exercise is concerned? A. Well, after the last cast was 
taken off, I couldn't lift my leg at all. 

Q. That is your left leg? A. My left leg, and I just prayed 
that I would have use of it. I like to be independent, and I didn't want 
to be a burden to anybody. So the nurse used to come up, and she 
showed me how to work my foot first and then the leg; and then later 
on, when I could stand the pain, I started exercising the leg. They 
took me down to the therapy room. She gave me several treatments, 

132 and then I would do it myself in bed. 

Q. And what type of exercises would you do? A. Raising the 
leg. 

Q. Upand down? A. Upand down, yes. 

Q. Andthen? A. Putting it this way (indicating). 

Q. And were there any other treatments that you received 
while at the hospital other than therapy? Did you receive any diathermy, 
heat treatments to the various portions of your body? A. Oh, yes. 

Q. And was that daily? A. To relieve the pain, yes. 


42 

Q. As far as X-rays were concerned, were you taken regu- 
larly up and down to have X-rays taken of your shoulder and your leg? 
A. I don't remember, only being down to the X-ray room only the last 
two times. I didn't know where it was, andI said to my nurse, "Is 
this where the X-ray room is?" And she said, "Well, you have been 
down here plenty ,'' and I didn't remember it. 

Q. Now, did there come a time that you began using crutches ? 

133 A. LIused a walker at first. 

Q. And would you describe to this jury how you used the 
walker and what effect it had upon your pain, if any, or your progress ? 
A. Well, the pain was always there; but the first time they put me in 
a walker, I was determined that I was going to learn to walk. So the 
nurse put me in just to stand up and I said, "Do you want me to walk?" 
She said, "We hadn't planned on it this time."’ And I said, "Well, I 
want to try." And I took three steps that first day, which they thought 
was veryggood; and then I continued with the walker for quite a while. 

Q. Now, did there come a time that you could progress to a 
different manner of walking and different manner of assistance ? 

A. Well, crutches, but crutches hurt this left shoulder, and I wanted 
to change, but Dr. Wein thought we better keep with them. That is why 
my nurse was constantly with me, so I wouldn't fall. But as soon as I 
could, I changed to'the cane that I have now, because I can't use 
crutches with this shoulder. 

Q. Now, had you at any time begun using a wheelchair? A. I 
have to use a wheelchair when I come in on the plane, and a, wheelchair 


always meets me and they carry me up onto the plane in the wheelchair 
and carry me down. And then my friend here in Washington took me to 
134 do a little shopping that I don't get to do, and they had a wheel- 
chair for me. 
Q. Now, when you say you came here on an airplane, do you 
mean that you had to come here for the purpose of this trial and you 
came here by plane? A. And in June I had to come. 


Q. Andare you referring to June when you came here in order 
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to have a deposition taken by the attorneys on the other side? A. Yes. 


Q. And at that time did you have to have any special permis- 
sion or special doctor's certificate in order for the airplane company 
to permit you to travel? A. Oh, yes. I can't get on the plane without 
the doctor making out three sheets and sending them to the air com- 
pany, because I need some attention and help up and down from the 
plane. 

Q. Mrs. Harris, when you left the hospital, am I correct in 
Saying that you had your own apartment here in Washington, D. C. r 
prior to the accident? A. Yes, I did. 

Q. And then what was the reason that you went to Dayton, Ohio? 
A. Well, my son, when he saw me in the hospital, he made up his 
mind that if I lived he wanted me close to him. He is my only child. 

135 @. And he is married and he has children? A. Three boys. 

Q. And after you went there, how long did you stay with him 
before you moved into your own apartment? A. Well, I went there 
the 17th, no, the 19th of September. I wanted to get a little place. 

The boys are just youngsters, and they didn't understand grandma 
being crippled and how it hurt me if they came and wanted to play. So 
I told my son I would like to get a little place. And he found a little 
place just five minutes car ride from him, and he and his wife went 
and moved everything in and settled it for me, and that was the 1st of 
November. 

Q. Of 1957? A. Yes. 

Q. And you have been living there ever since? A. Yes, I have. 

Q. Now, who assisted you as far as taking care of the shopping 
and the cooking and taking care of you is concerned? A. Well, my 
son does the shopping and my-- 

* * * * 

137 Q. Mrs. Harris, you mentioned that your son did the shopping ? 
A. Yes. 
Q. And who does the cooking now? A. Well, my daughter-in- 


law at first used to send me over things. And then I told my son, Iam 
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very independent, and I wanted to try to do things for myself. Sol 
told him to bring me some little chopped steaks or something, you 
know, waffle steaks, that would just take about three minutes to cook. 
And then I have frozen vegetables. And he got me a frying pan that I 
could handle, and I did it myself. 

Q. Now, Mrs. Harris, is there anybody other than your 
daughter-in-law and yoar son who has been helping you around the 
home? A. Yes. I have to have help. I can't do anything around the 
house at all. 

Q. And who helps you, is ita woman? A. A woman comes in 
and cleans for me. 

Q. And did you pay her? A. Yes. 

Q. And how often does she come to take care of you? 

A. Every week. 
Q. How long? A. Every week. 
Q. And how many times a week? A. Well, she is very kind; 
138 and when I am not feeling well, she comes to take care of me. 

Q. Well, how many days a week on an average? A. About 
two, usually. 

Q. And how much do you pay her? A. Well, it depends upon 
what she does. I pay her ten dollars, and then she takes my laundry 
home, and I pay that separate. 

Q. Now, prior to this accident, did you ever need anybody to 
help you to take care of yourself or take care of your home? A. Oh, 
no. 


Q. And on this ten dollars a week that you pay her, did you 
think that the two days that she gives you is sufficient? A. Well, no, 
it isn't, but I haven't been able to afford any more. 


Q. Then you have her only two times a week because you can- 
not afford to have her any longer? A. And one day she cleans pretty 
good, and then the other day she just comes and clears up. 

Q. Now, when you went back to Dayton, Ohio, did you come 
under the care of another doctor? A. Yes, I did. 
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Q. And what is the name of that doctor? A. Dr. Cooperman, 
Dr. Jessie Cooperman. 

139 Q. And about how often did you go to him for care and treat- 
ment? A. Oh, at first, twice a week. It is difficult to get there. I 
have to either take a taxi or depend upon my son who doesn't always 
have the time. He works. 

Q. Is he employed by a private company? A. Yes. 

Q. He is not in business for himself? A. No. 

Q@. Now, how much does it cost you to take a taxicab back and 
forth? A. Three dollars; and then if I have to get my woman to go 
with me, which I couldn't do, get in and out by myself, I have to pay 
extra for two passengers. 

Q. Now, prior to this accident, did you have to take any taxi- 
cabs to various destinations? A. I didn't have to, no. 

* * * * 

145 JULIUS J. RADICE 
was called as a witness for the plaintiffs Rowland and, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. COLLINS: 

Q. Now, Doctor, will you please give the Court and jury your 
full name? A. Julius J. Radice. 

* * * * 

146 Q. And what is your specialty? A. Orthopedic surgery. 

Q. And what does the specialty of orthopedic surgery deal with, 
Doctor? A. It has to do with bones and joints and related soft tissue 
structures, tendons, muscles, and so forth, and it has to do with mo- 
tion and locomotion. 

* * * * 
148 Q. Now, Doctor, did there come a time when you were called 
in to see Mr. and Mrs. Rowland? A. Yes, there was. 
Q. We will direct this part of our examination to Mrs. Rowland 


alone, if you please, Doctor. Tell us where and when you first saw her. 
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A. I first saw Mrs. Rowland on June 5th, 1957, at Emergency Hospi- 
tal. She had been admitted and was in bed in the hospital, and she was 
complaining at that time of pains in the chest and pelvis and hip. 


Q. Now, those notes that you are reading from, Doctor, are 


they your original records? A. Yes, they are. 

Q. And you may refer to them to refresh your recollection, if 
it is necessary. Now, did you make an examination of the lady ? 
A. Yes, Idid. I asked her what had happened. She told me she had 
been involved in an automobile accident on June 4, the day before, and 
received the injuries to her chest and pelvis. And I examined the 
X-rays, and she had a fracture of the rib and fractured pelvis. 

Q. Now, when you first saw her, was she in any pain, Doctor? 
A. Yes, she was in a great deal of pain. 

Q. Did you do anything about that? A. We gave her the usual 

149 sedation and medication to alleviate the pain. 

Q. What treatment did you prescribe for these fractures, 
Doctor? A. Complete bed rest at that time. 

@. And how long was she in the Emergency Hospital? A. She 
was discharged on June 26, 1957. 

Q. And during that period of time, do your records indicate 
how many times you saw her? A. I saw her daily. 

Q. And was she confined to her bed all that time? A. No. 
After several days, we allowed her up in a chair and then gradually 
got her up on a walker, that is, a four-prong thingthat allows her to 
bear some weight but not all of it. 

Q. When she was in bed, was she required to lie in one posi- 
tion or could she turn from side to side? A. We instructed her to 
lie flat on her back. 

Q. All the time she was in bed? A. That is right. 

Q. And tell us about the matter of pain during the time she 
was in the hospital. Was she in pain from time totime? A. Yes, 
she was in pain. 


Q. Would you say all the time? A. Most of the time, yes, sir. 
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150 Q. And were you giving her medication for her pain? A. Yes, 


I was. 

Q. Now, how many times did you say you saw her while she 
was in the hospital? A. Every day. 

Q. Then she was discharged on June 26, and where did she go 
then, do you know, Doctor? A. She continued treatments at my office. 

Q. And was she back to work at that time? A. No. She re- 
turned to work on August the 6th, 1957, on part time, I think four hours 
daily. 

Q. Well, now, let us take the period from June 26. Let me go 
back a little bit. When did she start using this walker, as you call it? 
A. I think it was three or four days before she left the hospital. 

Q. Will you tell us what a walker is, Doctor? A. A walker is 
a metal four-pronged affair that allows a patient to walk into it and 
pick it up with both hands and walk along with it so that all the weight is 
not distributed on both feet but some of it through the walker. 

Q. While she was in the hospital, could you tell His Honor 
and these ladies and gentlemen of the jury approximately how long a day 
she would be allowed to use that walker? A. Not very long, just long 

151 enough to exercise up and down the corridor and in the room a 
little bit. 

Q. Would you say a matter of fifteen, twenty, thirty minutes, 
or an hour? A. Fifteen, twenty at the hospital. 

Q. During the day? A. During the day. 

Q. Andthe rest of the time would she be confined to her bed? 
A. Bed and chair. 

Q. Now, when she left the hospital, was she able to walk with- 
out any assistance? A. Yes, I think she was, yes. 

Q. Was she using the walker when she left the hospital? A. I 
don't think so. I don't remember. 

Q. Was she using crutches or a cane or anything like that ? 

A. No, she wasn't using crutches, couldn't use crutches. 
Q. How often did you see her from June 26 until August 6, I 
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believe the date you mentioned? A. I saw her on July 1st personally, 
and then she received physiotherapy from the physiotherapist. I saw 
her on July 22 again. 
152 Q. Now, during that time, how many physiotherapy treatments 


did she receive? A. Nine. 

@. And when you saw her on July 22, what was her condition 
then, Doctor? A. The patient still complained of pelvic pain, raising 
the leg, all this fairly well done, was painful, and external rotation of 


the right leg was painful. The fractured rib was healed at that time. 
She had no complaints about the rib. 

Q. Well, now, getting back to when she was in the hospital, did 
she have any pain in the fractured rib while she was in the hospital ? 
A. Yes, she did. 

Q. Now, when did you next see her, Doctor, after July 22, I 
believe, was the day? A. On July 22 I advised her to continue physio- 
therapy and then to increase her walking and activities around the 
house, and I did see her again on August 21. 

Q. Now, would you tell us in a sentence or two what this 
physiotherapy is that you prescribed for her? A. Physiotherapy in 
her case consisted of diathermy and massage to the fractured site. 

Q. Diathermy would be a heat treatment? A. Heat treatment, 
yes. 

153 Q. Now, when you saw her on August 22, did you say? A. 19. 

Q. August 19, what was her condition at that time? A. There 
was still tenderness over the fracture side and the pelvis. The rib had 
completely healed, no pain and discomfort in the chest. 

Q. Now, I believe you said that you permitted her to return to 
work part time on August 6, is that correct, sir? A...August 26--no. 
August 6, you are right. 

Q. When do your records indicate that she returned to full- 
time work? A. On August 26 she was advised to return to full duty. 

Q. And at that time you say she still had some pain and tender- 
ness in her pelvic region, is that right? A. That is right. She was 
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walking with a cane, too. 


Q. I didn't hear the last one. A. I said she was walking with 
a cane for support. 

Q. On August 26? A. That is right. 

Q. And when did you next see her after this time, Doctor? 

A. We advised her to go back on the 26th. I saw her on August 21. 

She still walked with the cane, had muscular agony in the back and 

head. Her gait was a little unsteady, but the fractured pelvis and 

ribs well healed, and we advised her to resume normal activities and 
154 return to full duty on August 26. 

Q. Well, now, Doctor, after that time, did you see her again? 
A. On November 29, 1957. 

Q. Will you tell His Honor and these ladies and gentlemen of the 
jury her condition at that time? A. She still had some aching and pain 
in the pelvic area and the right hip, walks with a very slight limp, mo- 
tions of the hip lying on back and abdomen were very well done, ex- 
treme abduction, that is, the taking away the leg from the body was 
moderately painful. There was some tenderness on pressure over the 
pelvic areas. Patient stated she was unable to sleep on the right hip. 
At that time we told her that the fractured pelvis had completely 
healed and also the rib, and there was no rib complaint, chest com- 
plaint at that time. 

Q. What was your opinion of her condition at that time, Doc- 
tor? A. Due to the ache and pain in the right hip and pelvic area, 
patient unable to walk for long distances or stand for long periods. 

We advised her to cut down on those activities. 

Q. Did you say anything about her disability at that time ? 

155 A. Yes. At that time I said this represented a permanent 
partial disability. 

Q. Well, now, from the time that she was in the hospital and 
up until November 29, 1957, had she been receiving diathermy treat- 
ments from time totime? A. Yes, sir, three times a week in the 


beginning, then twice a week, and finally once a week. 
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Q. And that was at your office, is that correct? A. That is 
right. 

Q. Now, when did you next see her after November 29, 1957? 
A. Just the other day, April 27, 1959. 

Q. Now, will you tell us about the complaints that she had at 
that time? A. Well, the examination at that time, the pain in chest 
had completely subsided. No residual. There was no tenderness on 
pressure over the pelvic areas at the fracture sites. Motion of the 
leg is not restricted. She walked without a limp, but she stated that 
there was pain and discomfort still present in her right hip, I think, 
on ascending and descending stairs or when she took a long walk or 
excessive activities the pain in the right hip was still present. 

Q. Did she say anything about having difficulties squatting 
down? A. Yes, in dusting or cleaning at home I think she said squat- 

156 ting was painful, the thigh and hip. 

Q. Well, now, what is your opinion of this lady's condition at 
this time and particularly as to any permanent disability? A. It is 
my opinion because of the pain and discomfort in the thigh and hip 
area, I think it represents a partial-permanent disability. 

Q. And by that you mean that she will be permanently disabled 
for the rest of her life in that area? A. In my opinion, yes, sir. 

Q. Now, Doctor, did you render a bill for the services that 
you rendered Mrs. Rowland? A. Yes, I did. 

Q. I hand you a bill dated April 30th, 1959, and ask you if that 
is the bill. A. Yes, it is. 

Q. Did I give you all of it or is that part of it, too? A. This 
is itemization. 


* * * * 


157 Q. Now, I will ask you, Doctor, what is the amount of that 
bill? A. $525. 


* *x * * 


Q. Doctor, would you step down here to the board, please. 
Will you take Mrs. Rowland's pictures? Could you put them all in 
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there, Doctor, and then we can stand aside and point out to the jury 
what we have in mind, please, sir? Now, Doctor, with reference to 
these pictures-- 

a * * * 

158 Q. Let us take No. 5, Doctor, and tell us, is that an X-ray of 
Mrs. Rowland? A. Yes, it is her chest. 
159 Q. Herchest? A. Yes. 

Q. And does that indicate any fractures or any injury to the 
chest? A. Yes, it does. It indicates a fracture in the midaxilla arm 
which is here under the arm on the right chest wall, known as displaced 
fracture of the fourth rib. 

Q. Does it indicate any other fracture of her ribs, Doctor? 

A. No, it doesn't. 

Q. Now, referring to Exhibit No. 2, is that also an X-ray pic- 
ture of Mrs. Rowland? A. That is her pelvis and hips, yes, sir. 

Q. And inasmuch as we went into a lot of discussion this morn- 
ing, I won't ask you to explain the pictures. Another doctor went into 
a lot of detail. Does that Exhibit No. 2 indicate any fractures? 

A. Yes, it does. It indicates a fracture here in the pelvis and a 


probable or possible fracture here, although that is not very definite. 


There is this definite fracture of the pelvis. 
Q. Now, the next exhibit which is number what, Doctor? A. 3. 
160 Q. And when was that taken? A. On the 24th of June, 1957. 

Q. That is also an X-ray of Mrs. Rowland's pelvis? A. Yes, 
it is. 

Q. What does that show? A. It shows the beginning of healing 
or union at the fracture site here in the inferior ramus of the pubes on 
the right side. 

Q. Now, the next one which I believe is No. 4, what does that 
show, Doctor? A. This is 8/20/57. It shows a great deal of prac- 
tically full union, healing of the fracture of the pelvis. 


* * * * 


162 MR. COLLINS: If you ladies and gentlemen please, it has been 
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agreed that I might make the following statement to you and read you 
a report of a Dr. Coe who originally treated Mr. Rowland and who has 
left the city more than a year ago and is now permanently in California. 
I have here the original records from Dr. Coe's office, and it has been 
agreed that these are the original records that he made at the times 
that he saw Mr. Rowland. So Iam going to read those now to you with 
the Court's permission. 

Name, James L. Rowland. Age, sixty.; Address, 2218 Erie 
Street, Southeast. Occupation, real estate broker. Employed by Boss 
and Phelps Real Estate. History of condition. Date of accident, 


6/4/57. History as described by patient. Car was struck on the left 


side by another car. Two ribs broken on the left and several abrasions 
163 and pulled muscles on the right side of neck. Coughed up a few 

specks of blood. Date of first treatment, June 12, 1957. X-ray. 
Date taken, June 18, 1957. Where taken, Drs. Clark, King, Carter, 
and S. J. Joogen. X-ray findings. Examination of the chest shows a 
possible break of the fourth rib anterior to the third. No other frac- 
tures noted. . Otherwise, the bony framework appears normal. The 
heart is within normal limits. 

We make no claim about the heart, incidentally. 

There:is some increase in the bronchial markings. Otherwise, 
lung fields are clear. 

I would like at this time, if it is proper, Your Honor, to offer 
this as an exhibit. 

* * 

BY MR. COLLINS: 

Q. Now, Dr. Radice, to get to Mr. Rowland, do you have his 
records there before you? A. Yes, I do. 

Q. And you did not treat him back in June when he was injured 
in this accident at the beginning, did you? A. No, I didn't. 

164 Q. When did you first see him, Doctor? A. On November 29 

1957. 


? 


Q. Now, will you kindly state the history that he gave you? 


53 

A. Patient stated he was involved in an automobile accident on June 4 
with his wife, Gladys Rowland. He was a passenger in the back seat of 
an automobile which was struck from the side. Patient was not hos- 
pitalized, but X-rays of the left ribs were made at Emergency Hospital 
on June 5th, 1957. Patient was given sedative for sleeping and nerves, 
but had received no further care at that time. Also, X-rays of Dr. 
Coe's office on June 18, 1957, of left ribs and chest. 

Q. Did you make an examination ef him, Doctor? A. Yes, sir. 
At the time I examined him he complained of pain in the neck and the 
right shoulder, the base of the neck. 

Q. And what did your examination disclose, Doctor? A. On 
pressure over the muscles at the base of the neck there was a rather 


marked tenderness and placing the arm behind the back caused pain in 


that same area. 

Q. Would you take your hand and indicate the part of the neck 
that you are talking about, please? A. When I would press right here, 
the base of the neck, right in this area (indicating) , he complained of 


rather marked tenderness, pain. 

165 Q. Isee. Is there anything else there, sir, as to your exa- 
mination? A. At that time all the motions of the head and neck were 
done without pain. With reference to his ribs, he stated that they had 
healed and that they gave him no trouble at that time. 

Q. Now, was there anything else in your notes of the initial 
examination, Doctor? A. I advised diathermy, massage, and stretch- 
ing in an effort to relieve the pain, and diagnosis is a cervical strain 
and myositis of the trapezius muscle. 

Q. Would you describe what you mean by myositis of the 
trapezius muscle? A. I thought it was an inflammation of the muscles 
at that time. 

Q. Now, at that time, what was your opinion, Doctor? 

A. Cervical strain, myositis of the trapezius muscle. 


* *x bs * 


166 Q. Iam now going to ask you, what was your opinion as to his 
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permanent disability on November the 29th, 1957, when you rendered 


this report, when you examined him, Doctor? A. At that time I ren- 
dered an opinion that there should be no partial-permanent disability 
as a result of the accident. 

Q. Now, you examined him again when? A. April 27, 1959. 

@. That is just two or three days ago, is that right, sir? 

A. Yes, itis. 
167 Q. Now, what did you find his condition to be at that time ? 
Let me ask youthis. What were his complaints? A. At that time he 
still had pain in the same area of the base of the neck on the right side 
as he had previously. Again the motions of his head and neck and 
shoulders were well done. The muscles on the right side were spas- 
tic as compared to the muscles on the left side at that time, tight. 

Q. What do you mean by spastic? A. Tight. 

Q. Could you determine that by your examination, that they 
were spastic? A. Yes, I could, at that time. 

Q. Now, did you look at him again just before you came in here 
to testify today? A. Yes, I did. 

Q. Did you ask him about his complaints, if any, then? 

A. Yes, I did. 

Q. What did he tell you then? A. He said he still had the pain 
in that same area that we referred to before, the base of the neck on 
the right side. 

Q. And did you feel his neck? A. Yes, I did. 

Q. Could you determine whether or not the muscles on the 
right side were spastic? A. I thought they were a little more spastic 

168 than the same muscles on the left side. 

Q. That is just before court here? A. Just before court. 

Q. Now, do you have an opinion at this time, Doctor, as to the 
permanency of this condition in Mr. Rowland's neck? A. I think, in 
my opinion, with some treatment, I still think it would clear up, still 
not be a partial-permanent. 

Q. Is there a possibility that there might be a-- A. There is 
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a possibility that it might and possibility that it may not, too. 

Q. Now, Doctor, did you render a bill for the services that 
you rendered to Mr. Rowland? A. Yes, I did. 

* * * * 

169 Q. Now, Doctor, I hand you your bill which has been admitted 
in evidence and marked, I believe, Exhibit 6, and ask you the amount 
of it. A. Seventy+five dollars. 

* * bd * 

MR. COLLINS: Now, Doctor, if you will just step down to this 
X-ray board a minute and put Mr. Rowland's X-ray up. I would like 
to take a minute or two to show that to the jury. 

* * * 

BY MR. COLLINS: 

Q. Doctor, what is the date of that X-ray picture? A. 6/18/57. 

And does it indicate it is a picture of Mr. Rowland's chest? 

Yes, it is. It has his name on it. 

Now, do you see any fractures or injury there? A. Yes, 
sir. I see a fracture here of the fourth rib and a probable fracture of 
the third rib on the right side. 

* sd * * 

Q. Now, Doctor, Mr. Rowland as late as a few minutes before 
court convened is still complaining of this pain in his right shoulder, 
is he not? A. Yes, sir. 

* * * 

171 CROSS EXAMINATION 

BY MR. GRAY: 

* * * * 

172 Q. Now, with respect to Mrs. Rowland, you saw her on No- 
vember 29, 1957, at which time she had some aches and pains in the 
pelvic area and you were of the opinion then that she had a certain 
amount of permanent-partial disability. Would you tell us just what 


you mean by that, Doctor? A. What I mean by permanent-partial dis- 
ability ? 
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Q. Specifically related to Mrs. Rowland's injuries. A. I think 
because of the pain and discomfort she has in her hip that she cannot do 
some of the things|that she used to do, such as long walks and taking 
care of a house or household duties like she used to or as being as 
active as she used to, on account of the pain; therefore, that she has 
a permanent-partial disability of that area. 

Q. And there isn't anything that can be done about it? A. Not 
in my opinion, no, sir. 

Q. No diathermy treatment or anything of that sort? A. We 
had all of that. 

173 BY MR. CARR: 

Q. Doctor, I just have a couple of questions. Iam a little 
confused on the bill of Mrs. Rowland. It is my understanding as of 
November 29, 1957, your bill was approximately four hundred seventy - 
five dollars or was four hundred seventy-five dollars, is that correct? 
A. I guess so. I don't have the bill. 

Q. I show you what is marked as Plaintiffs' Rowland Exhibit 
No. 1. A. What was the question? 

Q. Well, as or following the visit of November 29, 1957, what 
was the amount of the bill at that time? A. Four hundred fifty dollars. 

Q. Four hundred fifty dollars? A. Yes. 

Q. Now, did you see her at all between November 29 of 1957 
and February 27 of this year? A. I didn't see her from November 29 
until April 24 of this year, according to my record. 

Q. You saw her on April 24. Have you seen her again since 
this time, this date to this date ? A. No, sir, I haven't. 

Q. Doctor, my computations on that visit of April 24 was 
seventy-five dollars, is that correct? A. No. I don't keep these. 


My secretary keeps these records. April 24 is down here and is 
~ 


174 twenty-five dollars. 
Q. Well, I asked you before, and you said it was four and 
one-half, and I believe your bill is five and one-quarter. Possibly 


that is an error, and I would like you to correct it if it is. 
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BY MR. COLLINS: 

Q. Doctor, have you got another consultation with attorney in 
that bill? A. I don't see it. Yes, there isa twenty-five dollar con- 
sultation. 

MR. COLLINS: We will be glad to reduce it twenty-five dollars. 

BY MR. CARR: 

Q. That is reduced to fifty or should that actually be twenty- 
five, is that correct, Doctor? A. Will you state that again, please ? 

Q. Well, as I understand it, your bill at the end of the visit 
on November 29, 1957, was four hundred fifty dollars, as you have 
testified? A. That is right. 

@. Now, you have seen her once since then, and I believe you 
testified that that was a twenty-five dollar visit? A. Including No- 
vember 29, which was twenty-five dollars, and April 27, which was 
twenty-five dollars, minus the consultation of twenty-five dollars with 
the lawyer. So it is fifty dollars more than the four fifty. It is five 

175 hundred twenty-five minus the twenty-five. It is five hundred. 

Q. The correct amount is five hundred then? A. That is 
right. 

Q. Thank you, Doctor. In this period of time from November 


of 1957 to, I believe, April of this year , am I correct in saying that 


Mrs. Rowland made a substantial improvement in her condition? 
A. Substantial improvement, no. 

Q. An improvement, then? A. Very little. 

Q. Doctor, I believe you testified in November 29, 1957, that 
she had a slight limp and was complaining of rather severe aches and 
pains in the pelvic area? A. That is right. 

Q. AndI believe you further testified at this time there was 
no limp, no abnormal gait? A. It isn't much improvement from a 
slight limp to no limp, ad she still is having some pain and discomfort 
in the hip. 

Q. Is there any improvement in your records there in that 


pain condition in the hip during her history? A. No, there isn't. 
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Q. In the light of this improvement, do you expect any addi- 


tional improvement in her condition? A. No, I don't. 

MR. CARR: I have no further questions. 

MR. COLLINS: If Your Honor please, so that the record will 
be straight, we want to eliminate these two fees of twenty-five dollars. 


If I had been more familiar with the case they wouldn't have been of- 
fered. Mr. Anderson intended to try this case, but was unfortunately 
taken ill, and I didn't know they were in there. So I would like to re- 
duce the bill for Mrs. Rowland to five hundred dollars and the bill for 
Mr. Rowland to fifty dollars. 
* * * 
GERTRUDE HARRIS, 
one of the plaintiffs, was recalled as a witness in her own behalf and, 
having been previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION (CONTINUED) 

BY MR. VOGEL: 

Q. Mrs. Harris, I believe the last question that I asked you 
was with regard to who had been taking care of you and you had men- 
tioned a lady and you paid her ten dollars a week to take care of you. 

177 And then you mentioned that there were occasions when your 
son could not take you to the doctor and that required you to take a 
taxicab. A. Yes. 

Q. And that cost you about three fifty for each trip? A. Yes. 

Q. Now, about how many times did you go to the doctor in 
Dayton, Ohio, and was that Dr. Cooperman? A. Yes. 

Q. About how many times a week did you go to Dr. Cooperman? 
A. At first I went twice a week for quite a while. 

Q. And that began with what month? A. October. 

Q. Of 1957? A. Yes. 

Q. And you had been discharged from the hospital here in 
Washington just approximately a month before that, in September, isn't 
that so? A. Yes. 

Q. Now, when you went to Dr. Cooperman, will you please tell 
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this jury what he did for you? A. Well, when I left Washington I had 
an infection in the bladder that my doctor here had treated me in the 
hospital for, and it still continues. So I had to see a doctor as soon as 
178 I could because I was suffering so much. 

Q. And when you say suffering, could you describe to this jury 
or at least point to that portion of your body where you felt suffering, 
if it is pointable, so to speak? A. No, it is not. 

Q. Iisna? A. No. 

Q. And what did the doctor do for you? A. He gave me medi- 
cine. No, he took a culture first and sent it to the lab. He gave me 
medicine to relieve me in between. And he sent the culture to the lab. 
And I came back and he changed the medicine, and I continued on that 
for a little while. 

@. How long did you continue to go to Dr. Cooperman, from 
October until when? A. Until just before I came here. 

Q. Then you were under his constant care? A. Yes. 

Q. That is, October, November, and December of 1957 and 
the entire year of '58 and all these past three months until you came 
here to Washington, D. C., for the trial? A. Yes, that is right. 

Q. Now, while you were in Dayton, Ohio, and being treated by 
Dr. Cooperman, did there come a time that you had to go into the hos- 
pital? A. Yes, there did. I was suffering so much and he had taken 

179 so many cultures and couldn't get the germs and he thought if 
he would put me in the hospital they could take X-rays and tests and 
find out what was the matter. 

Q@. Now, did you undergo surgery while you were in the hospi- 
tal? A. Yes, I did. 

* * * * 

Q. Now, in an attempt to determine what you are not able to 
do today since this accident as compared to what you were able to do 


immediately previous to the accident, I will break it down first in 


asking you this question. Were you employed before this accident 


occurred? A. No. Iama retired Salvation Army officer. 
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Q. And you were retired from the Salvation Army in what year ? 


A. My husband was retired in 1932. 

Q. And being his wife, that means you were also retired? 
A. Yes. 

Q. Is your husband living? A. No. 

Q. When did he pass away? A. 1950. 

Q. And then when he passed away, you were continued on pen- 

185 sion as his wife? A. Oh, yes. 

Q. And you had been on pension since 1933 or 1935 when he 
was retired? A. Yes, but not the same pension. 

Q. I beg your pardon? A. Not the same amount. 

Q. Was your pension reduced or increased as a result of his 
death? A. It was reduced. 

Q. And how much is that pension? A. Seventy-five dollars a 
month. 

Q. Now, between 1935 to 1957, the date of the accident, were 
you employed by anyone on a salary basis? A. Between what time? 

Q. Between 1935 and 1957, the date of the accident? A. No. 

Q. You were not? A. No. 

Q. Now, did you assist your husband in his work while he was 
alive? A. Oh, yes. 

Q. And what was his work? A. Salvation Army work. Iam 
the same as being a minister's wife. 

186 Q. Then he was aclergyman? A. Yes. 

Q. Now, between 1935 and 1957, will you please explain to this 
jury what you did as far as your social work is concerned? A. Well, 
I always did a lot of hospital work. I love hospital work, and I used to 
visit the hospital, visit the sick; and even the sick in the homes, I used 
to go to and help. We call that in the Salvation Army league of mercy. 
And I was very fond of the league of mercy. And then when the war 
broke out, my son joined the Navy. So I became a Navy mother anda 
war mother and used to do hospital work for the Armed Forces. I was 
at Mt. Alto and other hospitals. 
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Q. And did you get paid for this work? A. Oh, no. It was 
all work of love. 

Q. And how many, about how many days a week would you de- 
vote to this work? A. Well, each month the days were different. 
Every Tuesday I went out to Mt. Alto. And then Monday we did cancer 
work. And then maybe Wednesday would be something else, just at 
the meetings where they wanted me to go. 

Q. Did you do this volunteer work every day in the week? 

A. Oh, yes, not every day, no. 
Q. Approximately how many days a week? A. Oh, it would be 
187 four days, parts of four days or all of four days. 

Q. Was there any other type of charitable or social work that 
you did besides this that you just expressed? A. My church work. 

Q. And what did you do in your church work? A. All sorts 
of things to do in church work. 

Q. Are you still able to do the church work Since this accident 
that you were able to do prior to the accident ? A. No. Iam not able 
to go to church unless somebody takes me. 

Q. Would you explain to this jury what else you used to be able 
to do for the church activities that you are not able to do today ? 

A. Well, I used to be able to visit. I used to work with the young 
people, and just anything there is to do in church work. I was always 
there to help, because I was able, I was full of life, and I could do it. 

Q. How old are you today? A. Seventy-one. 

Q. Seventy-one years of age. And prior to this accident, let 
us say in the past twenty-five or thirty years, have you had any serious 
illness? A. No, nothing serious. 

Q. And have you been able to continue this work during the past 

188 fifteen or twenty years that you have just described to the jury? 
A. Oh, yes. 
Q. Now, since this accident occurred, have you had to get any 


special type of prescriptions in order to help you? A. You mean, 


medication ? 
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Q. Medications? A. Yes. I take Bufferin, eleven to twelve 


a day. That is on doctor's orders. That helps to keep the pain down. 


And then when I arrived here, I was in so much pain I went to Dr. 
Rose and he gave me a special prescription and it does help me. 

Q. Now, as far as your memory is concerned, do you find 
any difference between your ability to retain things since this accident 
and prior to the accident, Mrs. Harris? A. Yes, I do. 

Q. Did you have any trouble remembering things prior to the 
accident? A. No, not much. 

Q. Not much, but a little? A. No. 

Q. And by comparison-- A. Dates I could remember and 
everything like that. I can't now. 

* * a bd 

193 Monday, May 4, 1959 
* * 
195 GLADYS ROWLAND, 
one of the plaintiffs, was recalled as a witness in her own behalf and, 
having previously been sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. COLLINS: 

Q. Mrs. Rowland, you have previously been sworn and testified 
as to what you know about the manner in which the accident happened? 
A. Yes, sir. 

Q. Now, will you please tell His Honor and these ladies and 
gentlemen of the jury what injuries you suffered in this accident ? 

A. Broken ribs, broken pelvis, and a thigh injury. 

Q. And you were taken to the Emergency Hospital, is that cor- 
rect? A. Yes, sir. 

And Dr. Radice did treat you, is that also correct? A. Yes, 


Now, how long were you in the Emergency Hospital, Mrs. 
Rowland? A. From the 4th of June until the 26th of June. 


Q. Now, were you put in a cast or anything? A. No, sir. 
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196 Q. Were you in any pain while you were in the hospital ? 


A. Yes, sir. 

Q. Were you required to lie in one position, Mrs. Rowland ? 
A. Yes, sir. 

Q. In what position were you required to lie? A. On my back. 

Q. And you had to lie on your back all of the time that you were 
in bed? A. Yes, sir. 

Q. Now, did there come a time when you were able to get up 
and get in what they call a walker? A. No. I first got into a wheel- 
chair. 

Q. And do you recall how long that was after the accident , 
approximately how long? A. Well, as near as I can remember, about 
a week. 

Q. And was that the first time you were out of bed, about a 
week after the accident? A. I believe so. 

Q. Then how long would you be out of bed, say, during the 
next week, how long each day? A. Oh, I might get out for an hour in 
the morning, maybe another little time in the afternoon, maybe some- 
times I would just get out once a day. 

197 Q. And then you would return to your bed, is that correct? 
A. Yes, sir. 

Q. Were you required to take any narcotics or things of that 
kind for your pain? A. Well, I always had something, I don't know 
what it was, for sleeping at night; and then I would have pills during 
the day; but I don't know what it was for. 

Q. Now, did there come a time, Mrs. Rowland, when you 
used this walker that Dr. Radice described? A. Yes. 

Q. Do you recall how long that was after you first entered the 
hospital or how long after the accident, just approximately? A. Well, 
a few days before I left the hospital, well, within the last week, I will 
put it that way, I was taken downstairs to the threapy department, and 
then I took the walker back upstairs with me, which was for my use 
when I felt that I wanted to or could go up and down the hall. 
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Sometimes, at first, I just went a short distance in the hall to learn 
to use the walker and to walk. 
Q. Isee. Now, then, you said you left the hospital 


I believe, on the 26th of June, is that correct? A. Yes, sir. 


Q. And where did you gothen? A. I went to my home. 

198 Q. And where is your home, Mrs. Rowland? A. 2817 Erie 
Street, Southeast. 

Q. How did you get there? A. Mr. Rowland took me there. 

@. And were you up and around at home or were you in bed or 
what? A. Well, in bed and in a chair. 

Q. And were you employed at the time that this accident hap- 
pened? A. Yes, sir. 

Q. Where were you employed? A. The Department of the 
Army, The Adjutant General's Office in the Pentagon. 

Q. What kind of work did you do there, Mrs. Rowland? 

A. Clerical work. 

Q. Had you been employed there for some time? A. Yes, sir. 

Q. Now, Mrs. Rowland, when did you go back to work? 

A. Dr. Radice said that I could go back for part time, I think at my 
urging. I think I went back the 6th of August. 

Q@. And for how long a time did you do part-time work? 

A. Until the 26th of August. I went back the 26th of August. 
Q. And how long would you work, half a day or more or less 
199 than that? A. About four hours. I would go in at my hours, 
about ten o'clock, and I would leave at two-thirty , sometimes one- 
thirty. 

Q. Now, let us go back to the period from the time that you 
left the hospital until you went back to work part time. Did you have 
any treatment from Dr. Radice at his office during that period of time ? 
A. Yes, sir. 

Q. What kind of treatments did you have? A. I believe they 
are called diathermy--they are heat treatments--and massage. 

Q. Would you have those frequently? A. Yes, at first, after 
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I went home. 

Q. And could you tell us how frequently you would have them 
when you first went home, about how frequently ? Would it be every 
day, every other day? A. About every other day. 

Q. Now, then, let me ask you, during that period of time when 
you were in bed, were you required to lie on your back? A. Yes, sir. 

Q. And did that condition exist until you went back to work? 
A. Well, the only way I could lie down would be on my 

200 @. And how long was it before you were able to lie in any 
other position while you were in bed? A. Well, I really don't know. 


Q. Can you give us an approximation of it, Mrs. Rowland? 


A. I believe it was after I went back to work full time. 

Q. That would be after the 26th of August, did you say? 
A. Yes, sir. 

Q. Now, Mrs. Rowland, at the time this accident happened, 
who did your housework? A. Mr. Rowland would do part of it, my 
neighbor would do part of it, and finally I could stand up and dust. 

Q. Iam talking about before the accident , who did the house- 
work then? A. I did. 

Q. Did you do it all? A. Yes, sir. 

Q. And after the accident, you said the neighbors, Mr. Row- 
land, and yourself? A. Yes, sir. 

Q. Now, how long was it before you were able to take care of 
your house as you did before the accident, approximately? A. Well, 
I would say along around in November or something like that. I really 
don't know for sure. 

Q. Isee. You didn't have any help in or anything of that kind? 

201 A. No, sir. 

Q. Mr. Rowland and the neighbors and yourself would take 
care of your home, is that correct? A. Yes, sir. 

Q. And prepare the meals? A. Yes, sir. 

Q. Now, from the time that you went back to work full time up 
until now, have you had any difficulty on account of this injury? A. I 
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have had no difficulty, only the thigh. 
Q. Well, now, tell us what difficulty you have had with the 
thigh. A. Well, if I sit too long, it aches. After a while when I get 
up, it is a little difficult to get started walking again, but it is numb, 


aching. Well, I can't squat down to do anything on the floor. I have 
a stool or a box something like that or I sit on the floor. 

Q. Were you able to squat down before the accident and do 
things on the floor? A. Yes, sir. 

Q. Now, Mrs. Rowland, do Mr. Rowland and yourself have a 
little place down in the country? A. Yes, sir. 

Q. Do you have a garden down there? A. Yes, sir. 

202 Q. Did you do gardening work before the accident? A. Yes, 
sir. 

Q. How about since the accident? A. Ihave. I can't get down. 
I can stoop over, but I can't get down to attend to anything being close 
to the ground. 

Q. You mean, you cannot get in a squat position? A. I cannot 
get in a squat position. 

Q. Why can't you get in a squat position? A. Well, I don't 
know what you callit that pulls, but I can't get down there and then get 
back up again. This thigh aches, and I don't know whether it is stiff 
or what, but just that one side, it doesn't seem to have anything to do 
with the bones or pelvis or anything like that. Of course, that is what 
I was having these treatments for, was this thigh. 

Q. Well, now, how about going up and down stairs. Before 
the accident, did you have any difficulty going up and down stairs ? 

A. No, sir. 

Q. Have you had any difficulty since the accident? A. Yes, sir. 

Q. What difficulty do you have, Mrs. Rowland? A. Well, I 
take them very slowly. Sometimes I just take it one step ata time. I 

203 always have to hold on to the bannister, the same way going 
downstairs. It seems if I could keep the leg straight it doesn't then 


ache and pull or whatever it is that it does. 
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Q. Well, now, have you had ether difficulties that I haven't 
asked you about on account of this injury to your thigh or to your pelvis 
which is now affecting your thigh? A. Well, I don't like to walk very 
well. I don't like to walk any distance. 
Q. And before the accident, did you do a lot of walking? 


A. Yes, I was very active. 


Q. Well, now, these difficulties that you speak of in squatting 


down and walking up steps, do you have those now? A. Yes, sir. 

Q. You still can't squat down and you still have difficulty get- 
ting upstairs, is that correct? A. Yes, sir. 

Q. And you have difficulty walking long distances, is that also 
correct? A. Yes, sir. 

MR. COLLINS: Now, if Your Honor please, I have a statement 
from the Office of the United States Army which has been initialed by 
the pretrial judge. I would like to show it to counsel before offering it. 

204 Will you mark that the proper number ? 

* o* * * 

MR. COLLINS: * * * It is from the Office of Finance, Ac- 
counts, United States Army, Tempo B, 2nd and R, Southwest, Wash- 
ington, D.C. The summarization as to total absence was 53 days and, 
of course, some of that half days that added up to days. This is ad- 
dressed to Mrs. Rowland. "During this period you received basic 
compensation in the amount of $911.60; daily rate, $17.20."" So our 
claim for loss of time for Mrs. Rowland would be $911.60. 

205 MR. COLLINS: Mr. Clerk, are you going to keep these exhi- 
bits ? 

THE DEPUTY CLERK: Yes. 

THE COURT: Has that been offered, Plaintiffs' Exhibit 8 been 
offered ? 

MR. COLLINS: Yes, I offer it. 

THE COURT: Plaintiffs' Exhibit 8 will be received in evidence. 


* * * * 


BY MR. COLLINS: 
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Q. Mrs. Rowland, just one other question. Does the weather 
have any effect on this thigh that you speak of? A. Well, I believe that 
it does. It seems that when it is bad or cold I feel it more. 

Q. Well, now, I wonder if you could stand up in the witness 
box and just point to the part of your thigh that you are talking about 
so these ladies andgentlemen can see it. A. It is this (indicating). 

I always call it the muscle going down from here (indicating) , which I 
believe is the hip, and that is where it is sore and aches. 

Q. Thank you, Mrs. Rowland. Now, you don't have any diffi- 

206 culty at the present time with your ribs, do you, where your 
rib was fractured? A. No, sir. 

Q. The only difficulty you have is what you have described? 
A. That is all. 

Q. And you did not have the difficulties that you have described 
before this accident, did you? A. No, sir. 

* * * 

210 MORTON HAROLD ROSE 
was called as a witness for the plaintiff Harris and, being first duly 
sworn, was examined and testified as follows: 

211 DIRECT EXAMINATION 

BY MR. VOGEL: 

Q. Dr. Rose, please speak to the jury as you relate and answ- 
er all the questions so that they will be able to hear you. Would you 
please state your name and your office address? A. My name is 
Morton Harold Rose, and my address is 1801 Eye Street, Northwest. 
That is the Washington Medical Building. 

* * ac * 

Q. Now, Dr. Rose, could you please tell us in what field you 
have specialized in and describe to this jury what that field comprises ? 

212 A. My field is diagnosis and therapy, the field of internal 
medicine. 


Q. And in that field, do you have to be familiar more inten- 


sively with a greater variety of specific fields, that is, neurology and 
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orthopedics and heart conditions and so on down the line? A. Not the 
field of orthopedics. The field of cardiology, which is heart disease, 
lung disease, kidney disease, neurology, but not the surgical field, 


such as orthopedics, urology, obstetrics and gynecology. 


Q. Dr. Rose, Gertrude Harris was a patient of yours? 
A. Yes, she was. 

Q. And could you please tell this jury on the basis of your 
records when was the first time that she came to your office? 

A. Mrs. Harris first saw me as a private patient, and I am going to 
refer here to records since this is all rather old. 

Q. You are permitted to refresh your recollection, Doctor. 
A. Her first visit with me was April 28, 1953. 

Q. Perhaps the continuity will help. Explain to the jury what 
she came to youfor. A. Mrs. Harris first consulted me in April 
'53 for a viral infection. 

*« * cd * 

213 Q. Dr. Rose, there came a time, did there not, that you 
learned that Mrs. Harris had been in an automobile accident? A. Yes, 
sir. 

Q. Then will you please relate to the jury what you did when 
you saw her and what you observed about her condition? A. Again if 
you will forgive me, I am going to refer to notes on this. 

Q. You are permittedto. A. It is rather old. I was called to 
see Mrs. Harris on June the 4th, 1957, approximately midnight, at 

214 Emergency Hospital where she was taken immediately after the 
accident; and at that time she was in a state of shock and had sustained 
multiple fractures. She was semiconscious and suffering from a great 
deal of blood loss, both internally because of these fractures and ex- 
ternally because of the multiple lacerations of the head and extremi- 
ties, both arms and legs. 

Did you ask about the treatment at that time, Mr. Vogel? 

Q. You can continue on the basis of your notes as to your ob- 


servation and treatment and her reactions. 
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A. Because of the condition of the patient, she was given intravenous 
fluids immediately and a transfusion of blood. She was given fifteen 
hundred units of tetanus antitoxin and an indwelling catheter was in- 
serted into the urinary bladder and also given additional fluids in the 
twenty-four hour period following that. Also, she was given a drug 
called Levophed, because of the precipitous state. It was given to 
maintain her blood pressure so that she would not die. 

Q. Would you continue, please, Doctor? A. X-rays were 
taken at that time, and I won't discuss the orthopedic aspects because 
that is out of my field a little bit. 

Q. Now, did there come a time that you called in a specialist 
in that field? A. Yes, I called in Dr. Arthur Wein, who is a specialist 

215 in orthopedics, to handle the multiple fractures related to Mrs. 
Harris. 

Q. Dr. Rose, will you continue on? Dwell on the portions that 
you had taken care of and what you had observed. A. Well, we con- 
tinued to give Mrs. Harris multiple blood transfusions and multiple 
intravenous feedings during the next seventy-two to ninety-six hours 


because of her precipitous state. We also began antibotic therapy at 


that time; and, oh, for the next sixty to seventy days we continued 


therapy on Mrs. Harris because of the number of complications that 
developed during her hospitalization. At one time she developed a 
blood clot in the leg. She developed urinary tract infections because 
of the catheter being maintained in the bladder which almost always 
occurs when you have a catheter in the bladder for any period of time. 
Q. Doctor, with reference to this urinary tract that you just 
mentioned, did you observe whether there had been any serious reac- 
tion or infection in the bladder or any related organs? A. Yes. 
During her hospitalization, she had a urinary tract infection, a vaginal 
infection. Mrs. Harris was actually not in good control of both bowel 
and bladder function during this immediate postoperative period. With 
this vaginal infection and urinary tract infection, she also developed an 
216 infection in a large blood clot in her forehead, and we had to 
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aspirate and remove a large quantity of dry and clotted blood. And 
she continued to run temperature elevation during her various portions 
of her hospitalization and also an episode of heart failure. 

Q. And would you continue to relate what happened after that? 
A. Well, we continued to see her during almost daily visits for quite 
a while, and it was a question of maintaining her heart status because 
of the shock level and also maintaining an adequate blood pressure 
and keeping her as free of infections under the circumstances as was 
possible and also keeping her spirits up. Of course, she was very 
depressed during this initial hospitalization, I think, as most people 
would be. 

Q. Now, Doctor, could you please tell us how long you con- 
tinued to see her at the hospital? A. Yes. I saw her up through Sep- 
tember 15, 1957, I believe that is, 1957, from June the 4th through 
September 15. 

Q. Now, at that time you had observed that she was ina plas- 
ter cast? A. Yes, sir. 

* * * * 

221 Q. Doctor, would you please tell this jury what your diagnosis 
was of the various injuries that Mrs. Harris had sustained and then 
what your prognosis was based upon your subsequent observation and 
examination? A. Yes, sir. 


Q. And will you please also state the dates that you had exa- 


mined Mrs. Harris? A. Mrs. Harris's diagnoses were a cerebral 
concussion, severe; secondly, severe shock; thirdly, irreducible mul- 
tiple fractures of the left humerus, that is, the left arm bone at the 
Shoulder joint, multiple fractures of the pelvic joint, pelvic region in 
the left hip joint. I do not add these complications from which she re- 
c overed, the blood clot in the leg, the urinary tract infection, the 
vaginal infection. 
Q. That is something you already related to the jury? A. Men- 

tioned already to them. 

222 Q. After she was discharged from the hospital and went to 
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Dayton, Ohio, did there come a time subsequent when she returned to 
the city and you examined her? A. Yes, sir, there did. 

* * * * 

Q. Dr. Rose, are the diagnoses that you are about to relate 
based upon your own observations and based upon the tests that you 
yourself took? A. If you will ask me to limit the diagnosis in a cer- 
tain way, I will limit them just to what I know about her personally. 

You do not wish additionally what I know about what happened in Dayton? 

Q. No. As far as Dayton, Ohio, is concerned, you weren't there, 
you didn't examine her, but only on the basis of what you actually ob- 


served yourself. A. Well, Mrs. Harris consulted me once again in 


223 March of this year at which time she had the following com- 


plaints, and I will give the diagnosis based on each of these complaints. 

Q. Will you, please. A. Severe pain in the low back region 
and in the sacro-iliac joint, both day and night, particularly on walking. 
They are the joints just in the low back on each side. Inability to walk 
properly because of frequent stumbling and pain in the left hip joint. 
This is related, of course, to her multiple fractures in the pelvis and 
in the hip area. With some development of mild arthritis in this joint. 

Secondly, inability to use the Left arm, inability to hold dishes 
or objects, because of weakness of the grip in the left arm. This, of 
course, was related to the fracture of her arm which could never be 
reduced properly, but on which bone grew nonetheless. 

Q. Would you explain to the jury what is meant by irreducible ? 
A. The doctor was not able to set this because there was not sufficient 
bone in the proper location in the shoulder because of destruction in the 
bone so that the two fragments that remained were just allowed to grow 
together, but they were not ever set. 

Q. Will you continue, please. A. Severe curtailment of all 
activities where she formerly had been extremely active in all of her 

224 work and completely independent. She now had become depend- 

ent on others wherever she has to go, and she has been confined to her 


apartment a great deal. And, of course, these are the secondary 
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results of the fractures that we have already described. 

She has made a good recovery from her shock, and she has no 
urinary tract infection at this time. She did have a mild anemia. 

Q. Now, Doctor, you mentioned something about arthritis. 
During the course of your examining her over the years as a private 
patient, had you observed anything which was symptomatic of arthritis 
prior to this accident? A. Nothing in the areas which I described. 
She did have some mild finger complaints. 

Q@. And is mild finger changes, arthritically speaking, a nor- 
mal reaction or a normal change as far as a person of her age is con- 
cerned? A. Yes, sir. 

Q. Now, where do you say this arthritis did develop other than 
these fingers? A. As far as the injury is concerned, I think we have 


X-ray evidence of some arthritis in the low back and sacro-iliac joint. 


I think it was reported on an X-ray from Goover, Christie & Merritt 
done, I think, under the orders of Dr. Wein. 
225 Q. Could you please tell us whether the type of injuries she 


sustained in this accident was a competent producing cause of this 
arthritic development in her back and her shoulder and her pelvis ? 

A. Yes, sir. It is known that in any fracture, anywhere, one may 
develop arthritis at a much earlier age than one would normally develop 
it. 

Q. Could you tell us in your opinion whether there were any 
permanent injuries? A. Yes. 

Q. Which, in your opinion, are permanent? Would you relate 
that to this jury? A. Well, of course, the injuries in the lower back 
and in the hip joint are permanent injuries, and the injury to her arm 
is certainly a permanent injury. 

* * * * 

226 Q. Could you tell us, Doctor, whether or not there have been 
any changes resulting from the blow to the head? A. Well, Mrs. 
Harris complains of headaches on her visit to me and also mentions 


complete forgetfulness of many episodes. She is unable to recall 
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things, unable to remember things she has to do and unable to recall 


names. And she did hesitate during questioning in my office several 
times in this last visit, was unable to remember things which she felt 
she should have remembered, such as names and places. 

Q. Now, Dr. Rose, in the previous years that you examined 
her, had you observed any forgetfulness that you have just related now 
since this accident? A. No, sir. 

Q. And could you please tell us whether prior to this accident 
you observed anything about her heart condition? A. Mrs. Harris's 
heart has always been perfectly normal even at the present time. 

Q@. And could you please tell us whether there were any types 
of pains and aches that she complained of to you during the period of 
five, six, or seven years that you were her family physician that she 
c omplains of now? A. Ido not recall offhand any such. I want to 
qualify a statement, if I may. You asked me about her heart. Her 
heart has been normal on the examination in my office. She did sus- 
tain some heart failure relating to shock. 

227 Q. Relating to shock in this accident? A. Yes, sir. 

Q. Subsequent to this she has made a complete recovery ? 
A. Acomplete recovery. 

Q. So far as Mrs. Harris's heart, it is perfectly all right 
today? A. Yes, sir. We have an electrocardiagram taken on her 
last visit which is perfectly normal. 

Q. Could you please tell us how much you charged Mrs. Harris 
for your services? A. Yes, sir, approximately five hundred and fifty 


dollars. 
* * 


228 GLADYS ROWLAND 
one of the plaintiffs, was recalled as a witness in her own behalf and, 
having been previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 
Q. Mrs. Rowland, I neglected to ask you about any clothing 
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you had in this accident. Was there clothing damaged? A. Yes, sir. 

Q. Very briefly, will you tell us what items of clothing were 
damaged and their approximate cost? First, did you have a coat on? 
A. Yes, sir. 

Q. And was that damaged? A. Yes, it was cut. 

Q. Were you able to have it repaired? A. Yes. You can have 
it repaired, but I couldn't wear it out. I might wear it to work, but I 

229 couldn't wear it out. 

Q. How much did that coat cost you? A. I got it on sale for 
about fifty dollars. This is an approximation. I don't remember those 
things. 

Q. How long had you had it? A. I think about a couple of years. 

Q. Do you recall how much it cost you to have it repaired? 

A. Oh, I would say about five dollars. 

Q. Now, did you have a skirt on, Mrs. Rowland? A. Yes. 

At certain meetings of the chapter we had to wear white, a white even- 
ing dress or something white with a long skirt. I will start at the top. 
I had on a white nylon satin blouse. 

Q. Was that damaged beyond repair? A. I can't wear it. 

Q. The skirt and the blouse you are talking about? A. Iam 
talking about the blouse. 

Q. The blouse? A. I cannot wear the blouse. 

Q. Do you recall how much that cost you? A. Also approxi- 
mate, I would say about $15.95 to $17.95, something like that. 

Q. How about the skirt, was that damaged? A. The skirt was 

230 tailor made. 

Q. Was that damaged beyond repair? A. I have never worn 
it since. 

Q. How much did that cost you, approximately? A. The mate- 
rial and the dressmaker, oh, I think about twenty-five dollars, some- 
thing like that. 

Q. How long had you had the skirt? A. I had gotten it just dur- 


ing that year, in that period. 
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Q. Was your slip damaged beyond repair? A. Yes, sir. 

Q. How much did that cost? A. I bought the slip, I think it 
was $12.95, and then the dressmaker had to have an addition on it. 
So I had to buy the material and pay this dressmaker for this purpose. 

Q. And how about your shoes and hose, were they damaged? 
A. Yes. 

Q. Were the shoes damaged beyond repair? A. I can't wear 
the shoes and I, of course, couldn't wear the hose. 

Q. Do you recall what you paid for the shoes? A. Well, they 
were evening. 

Q. Just about how much you paid for them? A. Well, $12.95, 

231 $14.95, sonething like that. 

Q. Do you know how long you had the shoes and slip? A. I 
had just had the slip. The shoes I had a little longer than that; but, 
of course, you don't wear those kind of shoessat every meeting. 

* * * * 

JAMES L. ROWLAND 

one of the plaintiffs, was recalled as a witness in his own behalf, and 


having been previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 
Q. Mr. Rowland, you have previously been sworn and testified 


about the manner in which the accident happened. I would like to ask 
you now, please, sir, about your injuries. What injuries did you sus- 
232 tain in this accident? A. There was a difference between the 

hospital X-rays and the X-rays taken-- 

Q. No. I mean, just what you know about it. Don't let us get 
into the hospital. Did you have some fractured ribs? A. Yes, sir. 

Q- How many fractured ribs? A. I was trying to explain that, 
two or four. 

Q. Go ahead and explain. Maybe I shouldn't have cut you off. 
A. The®K-rays at the hospital showed two ribs, lower. Then Dr. Coe 
said that it was two ribs above that. 
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Q. Isee. So it was either two of four ribs that were fractured, 
is that correct? A. Yes, sir. 

Q. What other injuries did you have? A. An injury to my head. 

Q. What was the matter with your head? What injury did you 
sustain to your head? A. Justa large (indicating) skin knocked off. 

Q. Isee. How about your shoulder. Was there any injury to 
your shoulder? A. Yes, sir. 

Q. What happened to your shoulder? A. I evidently hit the 

233 car at this point (indicating), my head at this point (indicating). 

Q. Well, now, at the time this accident happened, what busi- 
ness were you in, Mr. Rowland? A. Real estate business. 

Q. And were you in the business for yourself or were you 
working for somebody? A. I had my own office. I was a broker. 

Q. And can you tell us approximately how much per week you 
were making, sir, before the accident? A. It would be hard. I would 
have to use a considerable time more than a week. 

Q. Well, I want you to go back, sir, and give us an approxima- 
tion, if you will, say, for six months before the accident. A. I will 
use a low enough figure and say one hundred dollars a week. 

Q. You think you made at least a hundred dollars a week, is 
that correct? A. Oh, yes. 

Q. Now, Mr. Rowland, did you have any difficulty with your 
lung on account of this accident? A. Yes, sir. 

Q. What happened to your lung? A. It was explained by Dr. 
Coe that I had a large blood clot on my side. 

234 Q. Now, then, you went to Emergency Hospital and were 


X-rayed there and were released the morning after the accident, is 


that correct, sir? A. Yes, sir. 

Q. Whom did you go to after you left the hospital? Did you go 
to another doctor? A. Dr. Coe. 

Q. And when did you go to him, sir? A. Iam sure it was the 
next day. 

Q. And were you confined to your bed after you got home ? 
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A. The confinement came about three or four or five days later than 
the accident. 
Q. What was that confinement caused by, if you know? A. Dr. 
Coe said that I had spotted pneumonia, not solid, in my lungs. 
Q. Did he say what it was caused by? A. By the large clot. 
Q. Isee. And were you in bed on account of that? A. Yes, 


Q. For how long were you in bed on account of that? A. I 
would say night and day for about three days, and then I stayed in bed 
a good part of the time, all that Icould. Possibly the total time would 
be not more than ten or twelve days. 

235 Q. Isee. Well, now, you did go and bring Mrs. Rowland home 

from the hospital, did you, sir? A. Yes, sir. 

Q. And approximately how long altogether were you out of work 
on account of the injuries? A. My owninjury? A. Yes, sir. 

Q. Iam sure I could have returned before a month, but I did 
not. 

Q. Why didn't you return before a month? A. I took care of 
Mrs. Rowland. 

Q. How long were you out on account of your own injury and 
taking care of Mrs. Rowland, Mr. Rowland? A. Well, fully two © 
months. 


Q. Well, now, before this accident, who took care of your 


home, Mr. Rowland? A. We don't have other than our two selves to 
take care of our home. 

Q. Did Mrs. Rowland take care of the home before the acci- 
dent? A. She did, yes, sir. 

Q. And after the accident, was she able to take care of the 
home after she got back from the hospital? A. No, sir. 

236 Q. Who did take care of it then? A. I did the best I could and 

took care of it satisfactorily, I believe. 

Q. And you had a neighbor that helped you some, is that cor- 
rect? A. Oh, yes. 
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Q. And you would make the beds and do the cooking and do the 


usual housework, is that correct? A. Yes, sir. 
Q. How long did that go on, Mr. Rowland, before Mrs. Row- 
land got back to where she could do what she did before the accident, 


approximately, if you please? A. Well, I continued a longer time 
than she was back to work. 

Q. You say you continued until November? A. It was longer 
than that, doing a greater part of the work. 

Q@. You think it was until December? A. I think longer. 

Q. Well, give us the date that you think it was then, please, 
Mr. Rowland. A. There couldn't have been an exact date. She gradu- 
ally came back to normal activity. 

Q. Well, let us see if you can give us a date when she could do 
approximately what she did around the house before the accident, if you 
please, sir. A. It was Christmas or after. 

237 Q. Christmas or after. Now, was Mrs. Rowland in good health 
before this accident? A. Yes, sir. 

Q. And since the accident and as of right now, what have you 
noticed about her condition, her ability to do things and so forth? 

A. There are many things that she did not do that was common prac- 
tice before this accident. 

Q. Will you tell us what they are, please, Mr. Rowland? 

A. The most marked one would be we have a little country place, and 
practically all activity has stopped by both of us since that time. 

Q. What didyou do at the country place before the accident 
that you can't do now? A. The country place was purchased five years 
ago, March17. 

Q. Let us try to keep it brief, sir, if we can, so we won't take 
up too much time. Can you briefly state what you did at the country 
place before the accident, you and Mrs. Rowland, that you can't do 
now? A. Upto the time of the accident, from the date I have given, 
we started to renovate this house. This was a cottage. 


238 Q. Yes, sir. A. And we continued until that time, until 
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the accident. 

Q. And by renovating, you mean that you were doing carpenter 
work and things like that around there? A. That is right. 

Q. And what was Mrs. Rowland doing around there? A. She 
assisted me. 

Q. And she hasn't been able to do that since the accident ? 

A. Not at all. 

Q. And you haven't either? A. Not at all. 

Q. How about Mrs. Rowland's ability to get up and down stairs 
before the accident and after the accident? A. She was normal and 
healthy always. She now walks for the most part in a sideways direc- 
tion as she comes down the steps, such as The Pentagon steps from 
work. 

Q. How about her ability to squat down. Have you noticed any 
change in that since the accident? A. Well, hardly at all. She can't 
pick her pansies. We have about two hundred pansies. She can't pick 
her pansies by squatting at all. 

Q. How does she pick them now? A. She has a little stool we 
got as a gift for that purpose, and she uses the little stool to sit down 
on. 

239 Q. How about her work around the house. What is she not able 
to do now that she could do before the accident? A. Her main com- 
plaint would be anything that has to do with her getting up and down, 
straight up and straight down. 

Q. Has she complained about the pain in her thigh to you, sir? 
A. Yes, sir. 

Q. Have you any idea how often she complains about that or has 


complained about that? A. I would say the time varies in her com- 


plaint. I believe that there are many factors that have to do with this, 


and they are so varied I cannot mention them all. She will have a com- 
plaint and it will last a day or two. Then she says nothing. Then an- 
other day or two, and stops. 

Q. When you say many factors, you mean various things that 


81 
she does will cause this pain? Is that what you mean, sir? A. Yes, 
sir. 
Q. How about yourself? Have you had any difficulty since your 
ribs healed and you got over this pneumonia, and so forth? A. I ex- 


plained that it was necessary for us to board up the country cottage, and 


it remains so since that date. Not anything at all has been done. 
240 Q. Did you have any difficulty with your shoulder before the 
accident? A. No, sir. 

Q. What difficulty have you had with your shoulder? A. Any 
activity that would be above thenormal thing, such as driving the car 
on a trip or using it in excess for any purpose. 

Q. Well, howabout hammering or things like that, using a ham- 
mer or tools, are you able to do that? A. Well, one day last fall we 
tried to do some more work with the house, and I had to stop. 

Q. On account of your shoulder? A. Yes, sir. 

* * bd * 

243 THE COURT: Plaintiffs' Rowland Exhibits 9 to 14, inclusive, 
are received in evidence. 


(Plaintiffs' Rowland Exhibits 9 to 14, 
inclusive, for Identification, were re- 
ceived in evidence and marked Plain- 
tiffs' Rowland Exhibits 9 to 14, inclu- 
sive, respectively.) 


MR. COLLINS: May I read them to the jury at this time, sir? 

THE COURT: You may. 

MR. COLLINS: Ladies and gentlemen, I know you can't keep 
all these figures in your mind. We will refer to them a little later on. 
Just for the record, No. 8 are two X-ray bills from Groover, Christie 
& Merritt. 

THE COURT: Now, just a moment. You are referring to 8. 
You started your identification with 9. 

MR. COLLINS: I beg your pardon. It is my 8 and the Court's9. 

THE COURT: Very well. 

MR. COLLINS: It is Court Exhibit No. 9. And that includes 
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two X-ray bills, one in the amount of $30 and one in the amount of $15. 
Plaintiffs' Rowland Exhibit No. 10 is a bill from Emergency 
244 Hospital in the amount of $392.05. 
Plaintiffs’ Rowland Exhibit No. 11 is a bill from Dr. Coe in the 
amount of $33. That would be for treatment to Mr. Rowland, of course. 


Plaintiffs' Rowland Exhibit No. 12 is another bill from Emer- 
gency Hospital for first-aid supplies and ambulance service in the 
amount of $14.50. 

Plaintiffs' Rowland Exhibit No. 13 is another X-ray bill for 
Mr. Rowland in the amount of $10. 

Plaintiffs' Rowland Exhibit No. 14 is the bill that I just asked 
Mr. Rowland about for his glasses in the amount of $17. 

Now, Dr. Radice has previously testified about his bill. So I 
won't talk about that now. 

BY MR. COLLINS: 

Q. There are just one or two other little items, Mr. Rowland. 
Did you have to buy any drugs or prescriptions? A. Yes, sir. 

* * * x 

245 MR. COLLINS: Excuse me, gentlemen, for leading, but Iam 
trying to save time. They are small items. So if Your Honor please, 
the plaintiffs Rowland claim for the record drugs and prescriptions for 
Mr. Rowland in the amount of approximately $21 and Mrs. Rowland in 
the amount of $27.53. 


* * * * 


247 Tuesday, May 5, 1959. 
* * ak * 
249 (Mr. Vogel made an opening summation on behalf of the plain- 
tiff Harris to the jury.) 
(Mr. Ryan made an opening summation on behalf of the plaintiff 
Bryant to the jury.) 
(Mr. Collins made an opening summation on behalf of the plain- 
tiffs Rowland to the jury.) 
(Mr. Gray made a summation on behalf of the defendant 
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Mathis to the jury.) 
(Mr. Carr made a summation on behalf of the defendant Ratliff 
to the jury.) 
(Mr. Vogel made a closing summation on behalf of all of the 
plaintiffs to the jury.) 


[ Filed August 26, 1959] April 30, 1959 
* * * * * 
EDWIN C. MITCHELL 
called on behalf of Plaintiff Maxine Bryant, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RYAN: 
Q. Are you Dr. Edwin C. Mitchell? A. Yes, sir. 
* * * * * 

Q. Prior to being licensed to practice in the District will you tell 
us briefly your educational background and your preparation for the 
practice of your profession? A. I graduated from George Washington 
University School of Medicine in 1943. I had an internship at Emergency 
Hospital. I was resident in surgery at Doctor's Hospital for a year. I 

spent two and a half years in the Medical Corps of the United States 
Army. I spent three years in residency in surgery, in orthopedic sur- 
gery, at Emergency Hospital. And I had five and a half years of pre- 
ceptorship training in orthopedic surgery, and I have been in practice 
by myself since 1955. 

Q. Doctor, in addition to that educational background that you have 
just related to us do you belong to any medical societies or professional 
societies? A. Iam a member of the American Medical Association, 
the District Medical Association -- Medical Society, the Orthopedic 
Club of Washington. 

Q. You have mentioned orthopedics in connection with your back- 


ground. Do you specialize in anything? A. Yes, Ido orthopedic surgery, 


which is surgery of bones, joints, muscles, tendons, that sort of thing. 
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Q. That is a specialized practice which you follow? A. Yes, sir. 


Q. Doctor, do you know or are you acquainted with the plaintiff, 
Maxine Bryant, inthis case? A. Yes, sir. 

Q. When did you first become acquainted with Maxine Bryant? 
A. I first saw Mrs. Bryant on the 5th of June, 1957. 

Q. Will you tell us the circumstances under which you first knew 
Mrs. Bryant on June 5, 1957? A. Ifirst saw her at Emergency Hos- 
pital on the third floor. She was in bed, with the foot of the bed raised 
on shock blocks and overhead frame, both legs in traction. She was in 
a moderate degree of shock at this time. X-rays had been taken of her 
spine. She was ina great deal of pain. There was a moderate amount 
of tenderness in the left abdomen. She was complaining of pelvic pain, 
some pain in the upper part of the neck, back of the head, pain in the 
left hand. 

We reviewed the x-rays which at this time had been taken. These 
showed fractures of the left side of the pelvis, the front of the pelvis. 
The x-rays also showed a fracture of the transverse process of the 
second lumbar vertabra on the left; they showed fracture of the eleventh 
and twelfth ribs on the left and fracture of the twelfth rib on the right. 

The diagnoses established at this time were the ones that I have 
just enumerated, plus concussion, plus some bleeding from the left 
urinary tract, and contusion, abrasion, left hand, contusion of the left 
lower leg. 

She was not fully awake at the time I examined her on the 5th of 
June, but she would|awaken enough to talk to me and tell me where she 
had pain, et cetera. 

The measures instituted I have enumerated to relieve this pain. 
In the early stages of the 5th of June she was not given narcotics be- 
cause these would mask the pain, tenderness, symptoms, et cetera, 
that she had in the left abdomen. 

After an injury of this sort we have contusion to the abdomen, 


sometimes in sufficient quantity to cause either hemorrhage or a 
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rupture of the intestinal tract in the abdominal cavity. We were sus- 
picious of this situation because of the continued pain and tenderness 
in the left abdomen. 

I requested the consultation of a general surgeon, who came to 
see her, and was of the opinion, as I was, that there was no perforated 
intestine or stomach on the left side but that there was hemorrhage on 
that side sufficient to cause her pain and tenderness in that region, 

She was kept in traction and given intravenous fluids; sedatives 
were started; later on narcotics to relieve pain. 

The x-rays of the neck were negative for fracture or dislocation. 
X-rays of the head were not taken; were not necessary. The dorsal 
spine x-rays and lumbar spine x-rays showed what I have enumerated 
in the way of fractures. 

Several days later she was moved to a private room, where there 
would be more quiet and so forth. The traction was continued on the 
legs. She had quite a bit of pain in the back, pain in the pelvis. The 
bleeding from the left urinary tract stopped in six to eight hours, some- 
thing like that. We did not investigate the urinary tract in the sense that 
x-rays of the kidney or bladder were taken. We were happy that the 
bleeding had stopped on that side. There was contusion or bruise to 


the left kidney, we felt, more than a tear of the bladder, in light 


of where the fractures of the left eleventh and twelfth ribs overly the 
kidney. This is more probable than a tear in the bladder that would 
stop at that length of time after injury. 

She recovered awareness or consciousness and was not drowsy, 
sleepy and so forth, in about twenty-four hours, so that she could de- 
scribe what happened, where she was having pain, et cetera. 

I don't have details of the amount of narcotics or sedatives that 
she was given, but the hospital chart enumerates all this if you want, 
a long detailed list of this. 

Q. Those narcotics or sedatives that you are referring to were 


under your direction and were as a result of your prescribed treatment 
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for her and you know that the hospital records will indicate that they 


were in fact prescribed and provided for her? A. Yes. 

Q. Before we get along with the progress, Doctor, of Mrs. Bryant 
at the hospital, I wonder if you might explain in a little more detail to 
us the fracture -- first of all, let's take them in sequence. You have 
referred to a fracture of the front of the pelvis of Mrs. Maxine Bryant. 
Now, the pelvis, asiwe all know, is the hip bone, is that right? A. There 
is no hip bone as such. The pelvis is a circular arrangement of bones 

below the abdomen, you might say, and the leg bones make a joint 
with a socket in the pelvic bones. 

The fractures in her case were toward the front on the left. At 
this point the pelvic bone meets in front to make a joint. On each side 
there is a superior and inferior or above and below part of that bone, 
and on the left both bones -- both rami, they are called -- were fractur- 
ed. But toward the front. Immediately back of that lies the bladder, and 
that is why we were concerned about the bleeding either from this point 
or the left kidney; I lean a little bit more toward the left kidney. 

Q. And the picture showed and your diagnosis was that both of 
these bones that you mentioned, the superior and inferior, upper and 
lower, were completely fractured? A. Yes, sir. 

@. Insofar as another fracture which you referred to was a 
transverse fracture of L-2, will you tell us what a transverse fracture 
of L-2 consists of and where is L-2 located in your body? A. This 
is a fracture of the transverse process of L-2. This makes a little 
difference. If you can imagine the body of each vertebra having a 
process off to each side of the vertebra, in other words in a lateral 
direction, not directly posteriorally or in the back. The ones that 
you can feel are not the transverse processes. 

The transverse process on the left of the second lumbar vertebra 
was fractured completely but not separated in any extent. 

The second lumbar vertebra is the second of five that lie between 
the rib cage and the pelvis. These vertebrae do not have ribs attached 
to them. 
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Q. Now, then, in addition to the vertebrae which do not have ribs 
attached to them, you found other fractures insofar as Mrs. Bryant was 
concerned and I think you have told us that those were fractures of the 
eleventh and twelfth ribs on the left side and the twelfth rib on the right 
side. Were they complete fractures? A. Yes, sir. 

Q. In addition to that you told us generally of the internal condi- 
tions and the suspected possible causes of hemorrhage or bleeding and 
the general situation in which you found Mrs. Bryant to exist on June 5. 
You stated she was in a state of shock. Will you describe to us what a 
state of shock is, Doctor? A. In this case I believe the state of shock 
existed which consists of especially drop in blood pressure, a relative 
amount of palor, whiteness of the face, perspiration. This indicates to 
us a state of shock. Shock can be mild, moderate, severe. I would say 
it was moderate at the time I saw her. She was receiving intravenous 

fluids, which combat shock, it increases the blood pressure, 
brings them up to normal again. 

The position of her bed with the three or five inch shock blocks 
under the foot of the bed tends to put more blood up toward the head 
and chest and heart and large viscera, rather than down in the extrem- 
ities. This combats shock. Anything that relieves pain combats shock. 
She was not given anything in the way of narcotics to relieve pain until 
we had checked out this abdominal situation on the left. If she had had 
a perforated stomach or a torn spleen or some other major problem in 
the left abdomen, it's life-saving to open the abdomen and repair what- 
ever damage is done, either take out the spleen or close a hole in the 
stomach or colon. It was not necessary, thank goodness. So that nar- 
cotics, in other words, would mask these symptoms so that judgment 
could not be used as to whether or not she had that amount of injury in 
the left abdomen. 

We thought there was hemorrhage due to injury to the left lumbar 


region, the left flank, if you will, around here (indicating), as evidenced 


by fracture of the two ribs of the transverse process and the left side 
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of the pelvis. This produces bleeding which is not inside of the abdom- 
inal cavity but lies behind the abdominal cavity in the muscles and where 
the nerves are, where these bones lie, and so forth. And that is where 
she had the majority of her damage, as evidenced by bleeding. The 
bleeding produces the shock. We were trying to treat the shock. 
Q. In relation to the concussion which you found she sustained, 


what effect on a person does concussion have or what effect did it have 


on Mrs. Bryant? How does it evidence itself? A. Concussion is a 


bruise or a shaking up of the brain to such an extent that we have either 
unconsciousness or semiconsciousness. I use this as a definition of 
concussion. 

At the time I saw her she was not fully awake but I could pinch 
her or shake her and she would awaken enough to tell me what her com- 
plaints were. Talking to the intern, who had seen her before I saw her, 
this same situation was present. On the basis of this I say that she had 
cerebral concussion. 

In questioning her since that time, she does not recall too much 
about being on the third floor. Her recollection is being more on the 
seventh floor. Andjin this sense there is some loss of memory, which 
goes along with the concussion, and in that sense I say that she had a 
cerebral concussion. 

Q. Are there any other incidents such as headaches or nausea or 
anything of that sort accompanying the type of concussion that she had? 
A. She had pain in the back of the head and neck, which was the reason 
we x-rayed the neck vertebrae. She had no real speech defect or neuro- 
logical findings which indicated damage to the head more than concus- 

sion. 

Q. In regard\to the fractures about which you have testified, Doc- 
tor, are they accompanied with pain insofar as the patient is concerned? 
A. Oh, yes, indeed; very much so. 

Q. Can you describe that pain, as to whether it's moderate, severe, 
light? A. Some fractures are not painful. This is hard to understand. 
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Some fractures are painful. I think with multiple fractures we have 
more pain. This is three ribs, a transverse process is four, and two 
in the pelvis is six fractures, plus hemorrhage, which creates a pres- 
sure. This pain is moderate severe to low~grade severe. It is a con- 
stant type of pain, it is not one that comes and goes, and yet it is not 
as severe as what we hear of as coronary pain or gall bladder coiic 
pain. It is not that severe but it is a constant high-grade moderate 
severe pain which requires medication of some sort most of the time. 

Q. And was that the manner in which you treated Mrs. Bryant 
for her pain? A. Yes, sir. 

Q. Will you tell us, Doctor, what other treatment you prescribed 
for her while she was hospitalized? A. She was hospitalized from the 
Sth of June until the 20th of July. I believe this is 46 days, if I count 
correctly. During this time she was -- during the first four weeks of 

this time she was in bed flat on the back, a little bit of turning to 
each side to protect the skin of her back. She was in traction at this 
time, which amounts to a pull on each leg by wrapping sponge rubber 
fixed to light canvas, wrapping this around the leg in such a fashion 
that a rope can be tied to the end of this. The rope goes over a pulley, 
there is a weight at the end of the rope. In this fashion there is a pull 
put on each leg. This pull is progressive up the leg and affects the low- 
er lumbar or affects the lumbar spine in the sense that there is tension 
put on that part of the back, leg, hip, knee, et cetera. 

This traction is used to relieve spasm. Where there is injury 
the muscle goes into spasm, kind of charley-horse type of thing. To 
relieve this spasm traction is used to lengthen the muscle and relieve 
the pain. 

She had sedative at night to help her get to sleep and prevent 
wakefullness in the middle of the night. She had laxatives as necessary. 


It is difficult to take care of a bed patient for four or five or six weeks 


without some type of assistance in this direction. As I recall, there 


was a catheter used for several days. I'd have to refresh my memory 
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on the hospital chart to be sure of this but it seems to me that we had sever- 
al days of that problem. 

After, say, four weeks we removed the traction on the right side so 

that she could start to bend the right hip and the right knee, the right 
ankle, and so forth, and recuperate some of the loss of muscular power in 
the right leg; but continued the left leg for another several days. During 
this part of her hospitalization she received some physical therapy from 
the department of physical therapy at Emergency Hospital. These techni- 
cians come up With heat and apply heat to the leg, hip, low back. And after 
this she went down to the physical therapy department and received a sim- 
ilar type therapy down in the therapy department where she could go down 
on a stretcher and be returned by stretcher. 

She gradually -- the pain decreased gradually so that I could stand 
her up in a walker, a small metal device with or without wheels, so that 
she could stand with her weight on her right foot and put partial weight 
bearing on the left. This produced a great deal of pain and I think we were 
a little slow perhaps in paying attention to her pain in getting her ambula- 
tory. Although she tried very hard, we could do maybe only a minute or 
two or three minutes at a time daily. Gradually she could do more, to 
where she could leave the hospital. There was some swelling of especial- 
ly the left leg during this time, there was pain in the left leg, low back, 
front of the pelvis, abdominal pain; but I think most of the pain confined to 
the left low back and to the pelvis. 

Q. Doctor, insofar as these injuries are concerned did there come a 

time when you had been informed or learned that Mrs. Bryant, your 
patient, had been in an automobile accident immediately prior to your see- 
ing her on the 5th of June? A. I think that I found out this was the result 
of an automobile accident the first time I saw her, in referring to the card 
that is kept in the Emergency Room, and I have to know what type of -- 
what the patient has been through, roughly, to explain how injuries occur. 

Q. And having that information provided you by the admission card, 
the card to which you refer, is it your opinion that the injuries for which 


you were treating Mrs. Bryant had any connection with the accident? 
A. I think that it is|;easy to explain these injuries as the result of an auto- 
mobile accident, yes. 

Q. You saw no other -- learned of no other possible cause for the 
injuries for which you have described to us here? A. Not as far asI 
know, no. 
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Q. When Mrs, Bryant was released from the hospital on July 20, 


1957, was she cured? A. No, she could just barely go home. 


Q. She went home under your direction for further home care? 
A. Yes, sir. 

Q. And specifically what was she directed to do insofar as taking 

care of herself at home is concerned? A. She was given direc- 
tions to increase her activity gradually. This amounts to a great deal 
of rest at home. It amounts to trying to walk around a little bit more 
each day, put a little bit more weight on the left leg, walk a little farther 
each day, be up sitting a little more each day, gradually working into 
showers and tub baths so that the heat would have a beneficial effect, 
and a great deal of exercise to especially the front thigh muscles on 
each leg so that the power returns to these muscles, 

Q. When you permitted Mrs. Bryant to go home was she able to 
walk without the assistance of an appliance? A. No, I don't believe so. 
As I recall, she went home in an ambulance and took a walker with her. 
I may be wrong in that but I believe she went home in an ambulance with 
a walker. 

Q. And for our purposes what is a walker? A. Awalker isa 
metal tubular device, with or without wheels on the bottom, that acts 
like a pair of crutches. Weight can be put on the walker rather than 
on the left leg, and this is lifted forward with each step so that full 
weight bearing is on the right leg, which didn't produce as much pain, 
and partial weight bearing on the left leg, which did produce pain. 

Q. And it is your recollection that she still required that at the 
time of her discharge and would require it at home? A. Yes, I believe 
so. 

Q. Insofar as her bed is concerned was there any special direc- 
tions you gave to her with regard to a mattress for it? A. I believe I 
told her to get a bed board to go between the Springs and the mattress. 
This is a piece of plywood, three ply or five ply plywood, the size of 
the bed. This makes the mattress firmer so that there is less dipping 
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down of the back into the mattress and thereby produces less pain. 
It's more tolerated by the patient. 
Q. Insofar as Mrs. Bryant was concerned upon her release on 


the 20th of July to go home was she able to take care of herself, her 


own needs, such as bathing her person, cooking, or looking out about 
the house? A. I don't believe so. She could get to the bathroom and 
back to bed; she could sit up an increasing number of hours each day; 
she could walk in the walker an increasing amount each day. I don't 
believe she would have been able to do her own cooking or housework 
or make a bed or do any outside work. 

Q. How long was it, Doctor, before you felt that she was sufficient- 
ly recovered to permit her to return to her employment? A. I believe 

she went back to work in October of 1957. I have November 24th 
-- she returned to work on October 14, 1957, and was trying to do a 
full day’s work then, As I recall there were several telephone calls 
and she could work a full day and then she could work a half day, and 
I told her it would be perfectly all right to try and work a half day and 
then either take off at noon and go home if discomfort became so great 
that she didn't think she could work the remainder of the day or come 
in at noon and work the second half of the day. I don't know when she 
continued to do a full day's work but as I recall there were some tele- 
phone calls to this effect. 

Q. That would have been around October or November, there- 
abouts? A. Yes, sir. 

Q. Doctor, have you had occasion to see Mrs. Bryant recently? 
A. After the discharge from the hospital I saw her in August, '57, 
September, October, December, '57, twice in '58, and then in April, 
‘57, April 22nd, 1959. 

Q. Insofar as she is concerned do you know whether or not she 
still has any residuals as a result of this accident? A. Yes, I believe 
sO. > 

Q. Will you tell us what they are, sir? A. She complains of 


93 

pain in the left low back, pain in both legs; I think it is more so on the 

left. This is around the knee, around -- between the knee and 
the hip, especially around the knee, and some on the left below the knee 
as far as the ankle. This is associated or was associated with swelling 
as far as the knee and a little above the knee. Now or in this month it 
is confined -~- the swelling is confined to the left ankle, more so than 
the right ankle. There is some swelling in the right ankle. For this 
swelling she wears elastic stockings. This is in place of an Ace band- 
age or Several Ace bandages that were used during the first six months 
or a year that she was at home and trying to work. There was so much 
swelling due to the interference with the return of blood from the lower 
extremities that it is necessary to have an assistant, have some help in 
the form of elastic stockings to help return the blood to the major ves- 
sels, 

Q. Do you have any opinion as io how long this condition may 
continue to exist, Doctor? A. No, I don't. It's been with us two years. 
Of course, it has improved a lot. I think the Situation as it exists now 
we could call permanent. This amounts to swelling of the left ankle 
more than the right. I'd say a little on the right side, but if you call it 
1-plus on the right you'd call it 2-plus on the left. The pain I think is 
a persistent part of this picture. There is some numbness on the left 
leg where she had an abrasion -- quite a large contusion, rather, of the 

leit leg, and this is somewhat due to the Scarring secondary to 
the hemorrhage behind the abdominal content. 

Q. And it will require the use of elastic stockings as long as it 
continues to exist? A. As long as the Swelling is there I would recom- 
mend the elastic stocking. There might be a time when she could get 
away from the right one and wear just the left one. As to time, I don't 
know. 

Q. Doctor, in addition to having referred Mrs. Bryant to a general 


surgeon for an examination or for consultation during the course of her 


treatment did you also or were you also obliged to on one occasion refer 
her to Dr. Dorman? A. I sent her to see Dr. Dorman on July 28, 1958. 
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This was because she had complained of left back pain, deep, to where 
this eleventh and twelfth ribs were fractured. I knew that the ribs had 
healed by this time and this pain was something that she hadn't com- 


plained of for a long time. To rule out anything the matter with the 


left kidney I sent her to Dr. Dorman, who is a kidney specialist. He 
examined her and assured her that there was no damage to the left 
kidney that was causing this pain. As I recall, in several days the 
pain disappeared, the high left back pain disappeared, and as far as 
I know we haven't heard from it since. The low back pain is what 
continues to bother her. 

Q. Insofar as the several fractures are concerned they have 
all now completely healed, there has been a good union in each case? 
A. Yes, sir. 

* * * * * 

Q. Doctor, in your care and treatment of Mrs. Bryant what 
have your total charges been, sir? A. We have $430 total charges 
from '57 through '59. 

Q. And those are your complete charges for your services alone? 
A. Yes, sir. 

Q. Are you aware of whether or not during her care and treat- 
ment at the hospital Mrs. Bryant had nurses at Emergency Hospital? 
A. I believe we had nurses the first several days. I believe they were 
around the clock. Then we could gradually get rid of one so that we 
ended up, I believe, with one nurse that stayed on a longer period of 
time. 

Q. Were those nurses necessary insofar as Mrs. Bryant was 
concerned? A. Yes, sir. 

MR. RYAN: I have no further questions. 

CROSS-EXAMINATION 
BY MR. GRAY: 

Q. Dr. Mitchell, Mr. Ryan asked you about the residual effects 

of these injuries and you testified that Mrs. Bryant complains of pain 
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in the left low back and both legs around the knee and Swelling at the 
knee and above and at the left ankle, but you indicated that there had 
been improvement in this condition. Now, the last time you saw her 
was just this month, is that cgprect? A. The 22nd of April. 

Q. When was the last time before that that you had seen her ? 

A. July 28, 1958. 

Q. So that you say there had been -- do I understand you to say, 
then, that there had been an improvement of her condition between July, 
1958, and April of 1959? A. Yes; an improvement in this sense, that 
there was no swelling of the knees on either side. Previously there had 
been. There also had been swelling of the thigh tissues, in other words 
above the knee on especially the left side. The left calf was swollen at 
previous examination, the left ankle was markedly swollen at previous 
examination. So, with the absence of swelling of the left and right thigh, 
the left and right knee, and the right and left calf muscles or area, in 
this sense it has improved. 

There is residual swelling of the left ankle especially, some in 
the right ankle. 

Q. What causes that swelling? A. This swelling is due to sever- 
al factors, I believe. I think it is impossible to explain all of the swel- 
ling of ankles in a given case. Mrs. Bryant had hemorrhage around 
these fractures on the left side, especially the ribs and the transverse 
process, and retroperitoneal hemorrhage, hemorrhage back of the ab- 

dominal cavity. 

Q. Is that what retroperitoneal means? The jury may not know. 
Iam not sure I know either. A. Hemorrhage between the abdominal 
contents and the spine; hemorrhage in that area. The kidney is there, 
the nerves and vessels are here, et cetera. There is some impairment 
of return of blood from the lower extremities by old scar tissue that is 


formed when the blood absorbs. When blood becomes clot the clot is 


absorbed and becomes scar tissue; the scar tissue interferes with the 


normal return of blood from the lower extremities. In this sense I 


think we can explain why there is more swelling on the left, why it's 
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been persistent, but why it has become better as time goes on. 

Q. Now, is it your opinion that it will continue to improve? 
A. I think that the right side will -- I think both sides will continue 
to improve -- in the sense of swelling? 

Q. Yes. A. Idon't know. I don't know whether to give you an 
opinion that it would improve or not. There is no way to tell. Some 
of these will remain at that amount of swelling right on and some will 
improve. There is no way I can determine or pre-determine which 
way Mrs. Bryant's swelling is going to go. 

Q. Now, I understood you to say that it was your opinion that 
this swelling condition was permanent, or am Iinerror there? A. I 
am of the opinion that it is permanent. It is due to scarring of the ves- 
sels in and around the vessels, especially on the left side, and I think 
this is the reason for the swelling. The scarring that is in the back, 
in the pelvis, et cetera, is a permanent situation. The amount of swel- 
ling that is due to the scarring is a permanent thing, will not improve. 
She will wear elastic stockings for this. If her situation is going to 
improve, it will be on the right side, where there is a small amount of 
swelling now and pain. The elastic stockings relieve some of the swel- 
ling and some of the pain. She still walks very slowly. Now, I have 
nothing with which to compare this. I did not see her walk before the 
accident, but I know that every time I have seen her walk she doesn't 
come running into the office, she just creeps along. Now, this doesn't 
mean that she can't ride in a car and be active, but I mean she couldn't 
come in with a firm smooth, fast step that you or I would, for instance. 

Q. Is it likely that she will ever be able to do that? A. I don't 
think so. 

Q. But you can't say for sure? <A. But I can't say for sure. 

MR. GRAY: Would your Honor indulge us a moment? 


(Brief pause.) 
MR. GRAY: I don't think I have any further questions. 
MR. CARR: Your Honor, I have no questions. 


MR. RYAN: I have no redirect. 
* * * 
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Monday, May 4, 1959 

The above-entitled cause came on for further trial before the 
HONORABLE CHARLES F. McLAUGHLI, a judge in the United States 
District Court, and a jury, at 10:50 a.m. 

* * * * 
RUTH ELAINE BRYANT 
was called as a witness for the plaintiff, Maxine Bryant and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RYAN: 

Q. Miss Bryant, tell us your full name, please. A. Ruth Elaine 
Bryant. 

* * * * *x 

Q. And Mrs. Maxine Bryant, the plaintiff in this case, is your 
mother? A. That is right. 

Q. Who lives there at home with you? A. My mother, my sister, 
and myself. 

Q. Now, Elaine, directing your attention to June 4, 1957, when 
your mother was injured, was that where you were living at that time 
also? <A. Yes. 

* * * * * 

Q. Now, Elaine, what was the condition of your mother's health 
prior to June 4, 1957? A. Well, she has been described as being very 
active, oh, like she would walk very fast and nobody could keep up with 
her. And, oh, just a few days before the accident, she was out playing 
baseball with us. 

Q. And was that generally the type of activities she engaged in 


with you and your sister and the other youngsters in the neighborhood? 


A. Well, she didn't make a practice of it every day, but she liked to 
show off every once in a while. 
Q. Was she able pricr to this accident to run her home, to do her 


own cooking and housekeeping and things of that sort? A. Oh, y:s. 
* * * x * 
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Q. And when you first saw your mother at Emergency Hospital, 
will you tell us how you observed her, where she was, how she was put 
to bed, and generally speaking what you observed about her? A. Well, 
she was lying on the bed and her hair was very dirty with sand and sort 
of bloody and everything; and she had a tube running from her nose, 
coming out from the nose; and when I came out of the elevator, I could 
hear her groaning before we went into the room. 

* * * * * 

Q. Did there come atime while you were visiting your mother 
when you observed that something was done to either one or the other 
of her legs? Was there any traction applied? A. Yes. When she was 
in a private room, I remember she had traction of them both, I believe. 

Q. And did that continue for any long length of time? A. Fora 
week, at least, I think. 

Q. And will you describe what this traction is? What does it con- 
sist of as you observed it? A. Oh, well, I know her legs were raised 


about so far (indicating); and there were ropes like; and I think there 


were weights on the end of the rope. Now, I couldn't say that for sure, 
but I didn't really notice. 
Q. Was there a rail over the top of her bed also? A. Yes, there 


Q. In so far as your mother was concerned, what position was she 
in while she was in bed? A. On her back. 

Q. Was she able to move or turnover? A. Oh, no, well, not for 
a month, at least, anyway. 

Q. She had to remain in that one position on her back in bed? 
A. That is right. 

Q. Now, do you remember how long your mother remained in the 
hospital? A. Well, she came home the 20th or 21st of July. 

Q. And how did she get home? A. Let me see. That was Mr. 
and Mrs. Moody, the nurse and her husband brought her home. 

Q. Was she able to walk at that time? A. Well, in the hospital 
she would take a few steps, but she couldn't walk up to the house. 
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Q. In taking a few steps, did she have any appliance or use any- 
thing to take those steps with? A. Yes. She had a walker, something 
like a bicycle at the top. She would scoot along with it, and it hada 
seat, and she would sit down on it and take a few more. 

Q. Now, when she returned home in July, how did she get from 
the street up into your apartment? A. A Mr. Frank McManus and 
Mr. Moody carried her in this way (indicating), pack side. 

Q. And when she came into the apartment, what arrangements 
were made for her there? Where did she stay? A. She stayed in 

my sister and my bedroom, and we had to get a hospital bed for 
her, because ours was too uncomfortable, just horrible. 

Q. And do you recall also whether or not a bed board was ob- 
tained for her use at home? A. Yes, it was. 

Q. And when she was at home, was she obliged to remain in 
the bed? A. Yes. 

Q. And how long to your best recollection was it that she stayed 
in bed at home? A. Well, it had to be a month and a half or two months. 
I really can't say exactly, but she would get up once in a while. 

Q. During that period of time, Miss Bryant, who looked after the 
needs for your mother? A, I did. 

Q. Will you tell us briefly what you had to do for your mother 
during that period of time? A. Well, after we got the hospital bed, I 
would sleep by it; and at night I would hear her groan and moan and just 


horrible sounds would come from her; and I would get up and rub her 


back, massage it I should say; and I would have to give her the bedpan 


when she needed it; and just in general, I tried to make her as comfort- 
able as I could; and I would do the housework, too. 
* * * * * 
Q. Now, can you fix the time, approximately, when your mother 
recovered sufficiently to start back to work? A. Well, she tried to 
go back to work a little bit in October, but she just couldn't do it, and 
then she started back in November. 
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Q. Well, in October, did she go back part time? A. Yes. 

Q. And in November full time? A. Uh huh, I think. 

Q. Now, have you had an opportunity to observe your mother as 
she is now as compared to the way she was before this accident? 

A. Oh, yes. 

Q. Can you tell us in any ways that you have observed differences 
which now exist in your mother relative to being around the house as 
compared with her condition before this accident? A. Yes, I can, 
Well, for one thing, her legs always are bothering her, and she would 
just unconsciously rub them while watching TV. And during the day 
they will just sort of, oh, just ache a little bit, but by the time night 
comes, they are just throbbing. 


Q. Is there any swelling connected with that that you noticed? 


A. If she doesn't wear her elastic stockings, there is. 

Q. And whatielse, if anything, have you observed in so far as 
your mother's condition now as compared with her condition before 
the accident? A. We have to -- my sister and myself, I mean -- we 
have to help her in and out of her car; and we have to take her arm 
while going up steps; and she limps when she is tired; and as she starts 
to get up, something catches in the lower part of her back and she has 

to sit down and then we have to help her up again; and from get- 
ting off the floor, she can get down; but she will never be able to get up 
without having some assistance. 

Q. Is she able to sit for long periods of time? A. No, she has 
to have a pillow. 

Q. Now, in so far as walking is concerned, does she walk as 
stoutly an’ as fast now as she did prior to this accident? A. Not at 
all. As I said previously, we could hardly catch up with her; but now 
she just sort of lobs along; and we have a hard time staying back with 
her. 

Q. Now, what, if anything, have you observed concerning her 
disposition or irritability? A. She is much, much more nervous and 


just any little thing will make her go to pieces. And she will cry and 
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carry on. 

Q. Is she able to now do and resume and perform the household 
chores and duties that she did prior to the accident, Miss Bryant ? 

A. No, hardly at all. She used to come home from work; and when we 
weren't there, chip in and clean the house up; but now she just comes 
home and goes straight to bed. She is in bed a lot more now. 

Q. You have observed that she requires a great deal more bed 
rest now than she did prior to this accident? A. Oh, much more. 

38 A. And you and your sister are doing more of the household 
chores and keeping the house up? A. That is right. 

Q. What about shopping for groceries and supplies? A. Well, 
when she gets a ride home from work, which she usually does, she will 
stop off at the grocery store and get some, but that is only when she is 
inacar. She couldn't walk home with groceries at all. 

* * ok * * 

MR. CARR: I have no questions, Your Honor, of this witness. 

MR. GRAY: No questions. 

THE COURT: Any further questions of the witness? 

MR, RYAN: No, Your Honor. 

THE COURT: If not, the witness is excused. 


(Witness excused.) 


[ Filed August 26, 1959] 
* 


* * * 


Monday, May 4, 1959 
* * * 
Thereupon 
MAXINE BRYANT, 
one of the plaintiffs, was recalled as a witness in her own behalf and, 
having been previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, RYAN: 
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Q. Mrs. Bryant, what is your age? A. Fourty-four. 

Q. And your actual birth date is what day of the month? 
A. September 13, 1914. 

Q. Now, directing your attention, Mrs. Bryant, first of all to 
June 4, 1957, what was the condition of your health prior to that day? 
A. Quite good. 

Q. Were you under the care of any physician immediately prior 
to this accident for any type of illness or disease or anything of that 
sort, any disability? A. No, sir. 

Q. You were employed regularly prior to this accident? <A. Yes, 


Q. Generally speaking, what type of social activities and extra 
office and extra home activities did you iiidulge in prior to the accident? 
A. Well, I could come and go as I wanted to. I could do any 
amount of work that I wanted to do. Is that what you wanted to know? 

Q. Yes. Did you engage in any sort of athletics whether they be 
mild or strenuous? A. I played ball with the youngsters. 

Q. And that was around the neighborhood of your home? A. That 
is right. 

Q. In addition to that, what type of social activities did you in- 
dulge in in the evenings? <A. I danced quite a bit. 


Q. Did you attend meetings of different organizations? A. Oh, 


yes. Idon't think I missed the Eastern Star meetings, that is, very 
rarely if I did. I will amend that a little bit. 

Q. Now, you were in this accident on June 4, 1957, and the next 
conscious thing I think you told us the other day after the happening of 
this accident you recall your clothing being cut off you in the hospital, 
is that right? A. Yes, sir. 

Q. Now, will you tell us, Mrs. Bryant, what injuries you received 
as a result of that accident? A. My understanding is concussion, some 
broken ribs, pelvis broken in two places, a back injury, and maybe I 

want to say a leg bruise -- I don't know what I want to say -- with 


my leg. 
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Q. And as a result of those injuries you obtained the services of 
Dr. Mitchell who came here the other day and you were confined to 
Emergency Hospital, is that right? A. Yes, sir. 

Q. Were those injuries accompanied by any pain in so far as your 
body was concerned, Mrs. Bryant? A. Yes, sir. 

Q. And in which part of your body was the pain discernible to you? 
A. Well, in the beginning I didn't know what part of my body didn't hurt. 

Q. Then later? A. Well, later I didn't have the headache that I 
had in the beginning. 

Q. Can you tell us how long you had headaches and how long they 
persisted? A. They stopped while I was in the Hospital. 

Q. Now, what other parts of your body were painful to you while 
you were in the Hospital? A. Around my hip and back region was the 
most painful. 

Q. In connection with those injuries, were you obliged to remain 
in a fixed position while you were in bed in the Hospital? A. Well, 

I had to stay on my back, I think, roughly about a month. I 
couldn't move in any direction. 

Q. And following that, and having remained in that position for 


a month, were you unable to turn yourself over in bed? A. Not in the 


. beginning. The way I started learning to turn over, there would be a 


nurse on my right and I would put my arms around her and just the up- 
per parts of my body would turn to the right. 

Q. And after about a month, were you permitted to relax by turn- 
ing over to your right side? A. I don't know the period, but after so 
long of that, I eventually got to where I could turn over. 

Q. And while you were at the Hospital, were sedatives or nar- 
cotics given you to alleviate your pain? A. I don't know what was 
given to me in the Hospital. 

Q. Do you remember how medicines were administered to you? 
Were you given them orally or by hypodermic or how? A. I remem- 


ber hypos being given for a period. I don't know how long. 
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Q. What about your feeding? Were you fed at the outset of this 
intravenously or orally? A. I don't know. 

Q. Do you remember on any occasion while you were at the 
Hospital having tubes up your nose? A. Well, I have a vague recol- 
lection. It is more like it was a dream, that I took it out one time, but 
I don't know. Ican't remember. It is hazy. 

Q. Now, Mrs. Bryant, how long did you remain in Emergency 
Hospital? A. I don't remember whether it was the 20th or the 21st 
of July when I was released. 

Q. When you were released you then returned to your home? 

A. Yes, sir. 

Q. And how long were you confined to your home after you got 
out of the Hospital? A. Well, I started back to work in October. 

Q. Had you been able to be out and around or leave your home 
for any purposes prior to going back to work? A. If I remember cor- 
rectly, I went to the doctor. 

Q. And how did you get there? A. Ina cab. 

Q. That was Dr. Mitchell who has been here to testify? A. Yes, 


Q. In so far as being confined to your home was concerned, what 
arrangements did you make with anyone to take care of you while you 

were there? A. I had my daughter Elaine to stay with me. 

Q. For that you compensated her to the same extent she had 
been earning money away from home? A. Yes, sir. 

Q. Did you require the services of anyone else to administer to 
you for any purpose while you were at home? A. When Elaine was 
going to church camp I had another girl to stay with me during that 
week, 


@. Do you recall how much you paid your daughter and how much 


you paid this other girl? A. I paid them the same rate, twenty dollars 


a week. 


Q. Twenty dollars aweek? A. Yes. 
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Q. In so far as caring for yourself in regard to shampoos and 
things of that sort, were you able to obtain that at home? A. After I 
got home I had to be washed at home, in the house, of course, it had to 
be done. 

Q. Now, at the Hospital, Mrs. Bryant, did you require the serv- 
ices of nurses? A. Yes, sir. 

Q. Was that continuous, around the clock nurses? A. It was in 
the beginning. 

Q. And what happened thereafter? A. First, we let the night 

aursé gO aur then later we let the afternoon nurse go, but Dr. 
Mitchell ordered the day nurse to stay the full time. 

Q. Now, also at the Hospital, I ask you, did Dr. Mitchell recom- 
mend or prescribe an air-conditioner for rental for your use in your 
room while you were there? A. Yes, sir. 

Q. And you obtained that and had that at the Hospital? A. Yes, 


Q. Where were you employed when this accident happened, Mrs. 
Bryant? A. In the House of Representatives. 

Q. And I think you have told us the other day that your title was 
that of an administrative assistant? A. Yes, sir. 

Q. To whom were you administrative assistant? A. To the late 
Mr. Christopher. 

Q. Congressman from Missouri? A. Yes. 


Q. And now, Mrs. Bryant, at what rate of compensation were 


you paid as an administrative assistant? A. You mean, at the time 


of the accident ? 
Q. Yes, m'am. A. Roughly at twelve thousand a year. 
Q. And at twelve thousand a year, if we break that down, it is a 
thousand dollars a month, is that right? A. Yes, sir. 
Q. How many months time were you out of work as a result of 
this accident, disabled? A. Approximately four and one-half months. 


Q. And during that entire four and one-half months' time you 
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were unable to work either part time or at all, is that right? A. I 
went back part time in October. I don't remember the exact dates. 

Q. You kept a record yourself at home on a calendar every day 
that you lost, did you not? <A. Yes, sir. 

Q. And the computation you are giving us here is the computation 
which you made from your own personal record which you kept, is that 
right? A. Yes, sir. 

Q. Now, you have paid your hospital bill, your nurses, and have 
made payments on account of Dr. Mitchell up to the present time, is 
that correct? <A. Yes, sir. 

MR. RYAN: If Your Honor please, counsel and I have looked at 
these bills and have checked them over, and I think we are prepared to 
stipulate that these are either bills, cancelled checks, or items for 
which hospital care and treatment for which Mrs. Bryant is making a 

claim, 

MR. CARR: Yes. 

MR. RYAN: I think in the interest of doing as other counsel, put 
them all in one envelope and give them one number. 

THE DEPUTY CLERK: I will mark these as Plaintiff Bryant's 
Exhibit No. 1. 

MR. RYAN: If Your Honor please, may I indicate to the jury that 
these are the bills, as we have indicated the other day. That Mrs. 
Bryant incurred a bill to Dr. Edwin Mitchell of $430--his bill here 
showed initially $400--; that the total of all the nursing bills came to 
$1,176; that the total bill to Emergency Hospital was $1,203.35; that 
the total bill for X-rays is $45; that the bill of Dr. Harold H. Hawfield, 


the general surgeon who was called in by Dr. Mitchell, was $100; that 
the charge for the walker, the hospital bed, and bed board is $37.50; 
that the rental for the air-conditioner at the Hospital was $63.75. 
BY MR. RYAN: 
Q. Incidentally, for how many weeks did you pay either your 


daughter Elaine or the other girl that was brought in, if you recall? 
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A. About seven weeks, I believe, seven or eight weeks. I can't remem- 
ber right now. 
MR. RYAN: Let us say seven weeks at $20 a week would be $140. 


We have receipts for eight. 
BY MR. RYAN: , 
Q. Now, Mrs. Bryant, at the present time will you tell us what 


your condition is in so far as it exists now as compared with what it 
was prior to this accident, what things you can't do now that you did 
before the accident and any physical infirmities or conditions which 
exist now that did not exist prior to the accident? A. Well, I have 
had to change my work habits entirely in order to help the girls on 
duties at home. For instance, in ironing, where I used to just zip 
through it, I just iron a little bit and quit now; and I am a lot slower 
than I used to be in accomplishing anything that I do. 

I have a great deal of trouble with my left leg and the lower part 
of my back. It might be a few days that it won't bother and then it will 
take a spell and just bother a lot. And on my leg, it swells quite a lot. 
If Iam up on it, it will swell; and if Iam sitting down a lot like I am in 
my work at the office, well, by the time the evening arrives it feels, I 
think, like a stack of wood is the only way I know how to express it. 
And then by the time I get home, I tell the girls I have a headache in 
my leg. That is the way it feels. I spend a lot more time in bed. I 
just can't help it. 

Q. What about your social activities, outside attendance at 

meetings and things of that sort? A. Well, I scarcely ever gO 
out in the evening. I just go to bed. 

Q. What is the situation in so far as your ability to go up and 
down stairs is concerned? A. Well, I can get up and down steps if 
I take it real slow, but if I go very many, I will pay for it the next day. 
So I avoid them whenever I possibly can. 

Q. In so far, Mrs. Bryant, as trying to do something to alleviate 
any of this pain or discomfort that comes about as a result of the dif- 
ficulty with your leg now, Dr. Mitchell indicated that he had prescribed 
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elastic stockings for you. Do you use those regularly? A. All the time. 

Q. And how long have you been using them? A. Just about ever 
since I got up. 

Q. And does that to some extent stop the swelling? A. They help 
very much, 

Q. How much does elastic stockings cost a pair? A. $16.95. 

Q. And how many pair of elastic stockings do you use in either 
a month or six months or a year or however frequently they are obliged 
to be obtained? A. I don't believe a person could get by less than five 
pairs a year. You may not have a run or anything like that in them, but 

the elastic gives out. 

Q. So that they lose their useful life and you have to discard them? 
A. Yes. 

MR. RYAN: I have no further questions. 

MR. CARR: I have no questions, Your Honor. 

MR. GRAY: No questions, Your Honor. 

THE COURT: Any further examination of the witness? The wit- 
ness may leave the stand. 


(The witness resumed her seat at the counsel table.) 
A * 5d a * 


[ Filed August 26, 1959] 
* * 


* * 
| Tuesday, May 5, 1959 

The above-entitled cause came on for further trial before the 
HONORABLE CHARLES F. McLAUGHLIN, a judge in the United States 
District Court, and a jury, at 1:32 p.m. 

* * * 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: You are sitting 

as jurors upon three cases which have been consolidated for trial be- 


cause they all arise out of the same automobile accident. These cases 
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are one, plaintiff Gertrude Harris versus defendant James C. Mathis 
and defendant Ray J. Ratliff; two, plaintiff James L. Rowland and plain- 
tiff Gladys Rowland versus defendant James C. Mathis and defendant 
Ray J. Ratliff; and three, plaintiff Maxine Bryant versus defendant Ray 
J. Ratliff and defendant James C. Mathis. 
* * * * * 

Now, this is an action to recover damages for personal injuries 
and property damages which allegedly resulted from a collision between 
an automobile owned and operated by the defendant, Ray Ratliff, and an 
automobile owned and operated by the defendant, James Mathis. 

There are four plaintiffs in these consolidated cases, all of whom 

were passengers in the automobile being driven by the defendant 
Ratliff. Two of the plaintiffs are a married couple, Mr. and Mrs. Row- 
land. 

The plaintiffs allege that the collision which took place on the 
night of June 4, 1957, in the intersection of Fifth and Taylor Streets, 
Northwest, in this City, between a car in which they were passengers, 
being driven by the defendant, Ratliff, and a car being driven by the 
defendant, Mathis, resulted from the negligence of both defendants, in 
that they both were driving their respective automobiles negligently and 
in violation of certain of the traffic regulations of the District of Colum- 
bia and as a result of such negligence on the part of both defendants the 
plaintiffs suffered physical injuries. Certain plaintiffs also allege that 
the negligence of the defendants was the proximate cause of damage 
which they suffered to their clothing. 

* * * * * 

You are the sole judges of the issues of fact and you must deter- 
mine the facts for yourselves solely upon the evidence presented at the 
trial. 

You have heard the evidence and the arguments of counsel -- the 
attorneys for the plaintiffs and the defendants -- and it now becomes my 


duty as Judge to instruct you as to the principles and rules of law govern- 


ing the case. It is your duty as jurors to follow the Court's instructions 
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as to the law and to take the law from the Court. 

On the other hand, ladies and gentlemen of the jury, as stated, 
you are the sole judges of the issues of fact and you must determine 
the facts for yourself solely upon the evidence presented at the trial. 

* * * * * 

As jurors, you are the sole judges of the credibility of the wit- 
nesses, that is, their worthiness of belief; and in determining the 
credibility of the witnesses, you may take into consideration the atti- 
tude and the demeanor of the witnesses upon the witness stand, their 
ability to recall the facts and circumstances concerning which they 
have testified, their frankness or lack of it, their bias or prejudice, 
if such may be manifest, and their interest in the outcome of this case, 
if any; and you are to give their testimony such weight as you, the jury, 
think under all the circumstances it is entitledto. * * * * 

* * ok * * 

If you find that any party or witness has knowingly testified false- 
ly about a material matter on which he or she could not in your judg- 
ment reasonably have been mistaken, then you, the jury, are at liberty, 
if you deem it wise to do so, to disregard all or any part of the testi- 
mony given by such witness or party. 

* * * * * 

Should you conclude from all the evidence in the case and under 
these instructions that the plaintiffs or any of them are entitled to re- 
cover damages from the defendants or either of them, then you are in- 
structed that their measure of recovery, respectively, is such a sum as 


will fully and fairly: compensate them for such damages as you find they 


sustained, and which is shown by the evidence to be the natural 


and proximate consequence of the negligence of the defendants or either 
of them. 

In ascertaining what damages, if any, the plaintiffs have sustained, 
you may take into consideration the extent and character of their injuries, 


whether or not any of them are of a permane.:! nature and, if so, to what 
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extent the same may be permanent, any pain and suffering to which they 


were thereby subjected, any loss of earnings on account of said injuries 


by reason whereof any of the plaintiffs were unable to work, and any 


impairment of plaintiffs' earning capacity and to what extent, if any, 
their injuries prevent any of them or will in the future prevent any of 
them from carrying on their accustomed work, together with the reason- 
able expenses paid or incurred by them, respectively, for surgical or 
hospital service, as the same may be shown by a preponderance of the 
evidence to have been paid or incurred, and any other expenses connect- 
ed with the injuries which you find they sustained. 

If you find in favor of any of the plaintiffs, you should also include 
in your verdict an amount which will compensate for any property dam- 
age any of them have established they have sustained as a result of the 
collision, 

In the event you find that the plaintiffs or any of them have sustain- 
ed injuries which you determine to be permanent injuries, you may, in 

so far as the same are shown by the evidence, consider the ex- 
pectancy of life, the health, and all other facts in evidence that throw 
light upon the question of pecuniary loss of said plaintiff or plaintiffs. 

* * * * * 

The burden of proof is upon the plaintiffs to establish the elements 
of their damage if such you find to have been sustained. If your verdict 
is for the plaintiffs or any of them, you are instructed that the amount 
of your verdict as to any particular plaintiff must be based upon the 
evidence as to said particular plaintiff's injuries and losses. You are 
not to award to a plaintiff speculative damage, that is, compensation 
which, although possible, is remote, conjectural or speculative. In 
other words, you are to base your verdict as to damages, if you reach 
such a verdict, not upon conjecture or speculation but only as a pre- 
ponderance of the evidence shows that damage has actually resulted or 
Will in the future result to the plaintiffs or any of them, respectively, 


from the matters complained of. 
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If your verdict is for a plaintiff or for particular plaintiffs, it 
should be in such an amount as you determine will fairly and reasonably 


compensate said plaintiff or plaintiffs for such damages, if any, as you 


find they sustained. 

You are instructed that if you find for any or all of the plaintiffs, 

the matter of the award of damages is to be determined by you on 
the basis of the evidence and not on the basis of the amount of the claim 
for money damages made by said plaintiff or plaintiffs. 

* * * * * 

Certain witnesses have testified in the trial of this case as expert 
medical and surgical witnesses. You are instructed that a person who 
by education, study and experience has become an expert in any profes- 
sion or calling, and who is presented as a witness, may give his opinion 
as to any matter in which he is versed and which is material to the case. 
You should consider such expert testimony and should weigh the reasons, 
if any, given for it.: You are not bound, however, by any such opinion, 
Give it the weight to which you deem it entitled, whether that be great 
or slight, and you may reject it if in your judgment the reasons given 
for it are unsound. 

x* * * * * 

Each case is to be determined without bias, prejudice, or sympathy 
for or against either side and solely upon the testimony of the witnesses 
under oath, the evidence, and the Court's instructions as to the law. 

* * * * * 

Bear in mind, ladies and gentlemen of the jury, your verdict or 

verdicts must be consistent under the facts and instructions as to the 


law which the Court has given you. 


* * * 


[ Filed May 6, 1959] 
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VERDICT AND JUDGMENT 
This cause having come on for hearing on the 27th day of April, 


1959, before the Court and a jury of good and lawful persons of this 


district, to wit: 
William Boiko 
Cecelia A. Mathews 
Samuel G. Lasky 
Ann L. Hamlin 
Norman F. Kirby 
William W. Harrod 


Elijah Jackson 
William K. Saunders 
Susie M. Sledd 
Louise O. McNeill 
Wilbur Montague 


Arthur Hockman 


who, after having been duly sworn to well and truly try the issue be- 
tween Ray J. Ratliff and James C. Mathis, on the cross-claim and 
after this cause is heard and given to the jury in charge, they upon 
their oath say this 6th day of May, 1959, that they find for James C. 
Mathis against Ray J. Ratliff. 

WHEREFORE, it is adjudged that said Ray J. Ratliff take nothing 
by this action, that said James C. Mathis go hence without day, be for 
nothing held and recover of Ray J. Ratliff his costs of defense. 

By direction of * * * 

Judge Charles F. McLaughlin * * * 


[ Filed May 6, 1959] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 27th day of April, 


1959, before the Court and a jury of good and lawful persons of this 


district to wit: 
William Boiko 
Cecelia A. Mathews 
Samuel G. Lasky 
Ann L. Hamlin 
Norman F. Kirby 
William W. Harrod 


Elijah Jackson 
William K, Saunders 
Susie M. Sledd 
Louise O. McNeill 
Wilbur Montague 
Arthur Hockman 
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who, after having been duly sworn to well and truly try the issues be- 
tween Maxine Bryant, plaintiff and Ray J. Ratliff and James C. Mathis, 
defendants, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 6th day of May, 1959, that they find the 
issues aforesaid in favor of the plaintiff and that the money payable to 
him by the defendant by reason of the premises is the sum of $4,250.00. 

WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendants the sum of $4,259.00 together with costs. 
By direction of = * 

Judge Charles F. McLaughlin * * 


[ Filed May 11, 1959] 
MOTION FOR NEW TRIAL 
Comes now the plaintiff, Maxine Bryant, and moves the Court to 
set aside the verdict and judgment entered herein on May 6, 1959, in 


favor of the plaintiff against the defendants herein and to grant plaintiff 


a new trial upon the issue of damages only, and for grounds for this 
motion avers as follows: 

1. The verdict of the jury is contrary to law. 

2. The verdict is contrary to the evidence. 

3. The verdict is contrary to the Court's instructions to 
the jury. 

4. The verdict is so grossly inadequate as to be the result 
of mistake, sympathy, caprice or prejudice. 

5. The verdict is insufficient in that it failed to award plain- 
tiff even her special damages without regard to pain and suffering or 
the permanency of plaintiff's injuries. 

6. The verdict is inconsistent with the verdict of the same 
jury herein returned by it in favor of plaintiff Gertrude Harris in Civil 
Action No. 1791-57. 

7. Other reasons to be argued at the time of hearing hereof. 
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WHITEFORD, HART, CARMODY & 
WILSON 


By /s/ Harry L. Ryan, Jr. 
815 Fifteenth Street, N.W. 
Washington, D.C. 

Attorneys for Plaintiff, Maxine Bryant 


[ Filed July 17, 1959] 
ORDER DENYING MOTION FOR NEW TRIAL 

This cause came on to be heard on plaintiff's motion to set aside 
the verdict and judgment and for a new trial, and upon consideration 
thereof, and of the supporting and opposing memoranda and of the 
argument of counsel, it is by the Court this 17th day of July, 1959, 

ORDERED, that the said motion be and the same is hereby 
denied. 


/s/ Charles McLaughlin 
JUDGE 
[ Certificate of Mailing] 


[ Filed July 27, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 27th day of July, 1959, that Maxine 
Bryant hereby appeals to the United States Court of Appeals for the 


District of Columbia from the judgment of this Court entered on the 
6th day of May, 1959 in favor of Maxine Bryant against said James C. 
Mathis and Ray J. Ratliff. 

/s/ Harry L. Ryan, Jr. 


Attorney for Maxine Bryant 
815 Fifteenth Street, N.W. 
Washington 5, D.C. 


Serve copies on - 

1. Lawrence E. Carr, Jr., Attorney for Ray J. Ratliff, 218 Mills 
Building. 

2. Robert M. Gray, Attorney for James C. Mathis, 719 Fifteenth 
Street, N.W. 


